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acceptance,*®! including within the legal realm specifically.*#? Most recently, a study
claims to have identified a neurological abnormality in veterans with PTSD through
magnetoencephalography (MEG) scans.*®? However, 1o consensus has emerged on any
biomarkers for PTSD,** and thus far not one has been identified for diagnostic
purposes. 83

The debate regarding PTSD’s origins, however, fails to note that PTSD is not
unique in its “constructed” evolution; rather, such evolution is perhaps simply more
conspicuous than in other diagnoses. PTSD provides an example of medical historian
Edward Shorter’s theory of the “symptom pool,” the mechanism through which the
mind experiences and explains a reaction within the person’s cultural context at a
particular time and place 8 A patient’s unconscious “striving for recognition and
legitimization of internal distress” may lead the unconscious to manifest such distress
through means that will lead to such result.*®7 The patient is not alone in this process.
Through “illness negotiation” with a physician, the two “shape each other’s perceptions
of the behavior” with the backdrop of what has been recognized as a *legitimate
disease category,” thereby leading to “scientific validation” of the patient’s
experience.*58

This dynarmic is particularly powerful with psychiatric diagnoses *® “Hysteria,” a
psychosomatic illness in which individuals experience paralysis or the sudden loss of
the ability to speak, hear, or see, was the “archetypal disorder of the Victorian era™,
however, such symptoms are rarely encountered today.*?® Similarly, the symptoms of
World War I veterans® “shell shock™ are quite different from those reflected in the
current diagnostic criteria of PTSD (which themselves have undergone substantial

481. Baldwin et al., supranote 13, at 49,

482. Two excellent, recent works, Adam J. Kolber, The Experiential Future of the Law, 60 EMORY L.J.
585, 609-22 (2011), and Betsy J. Grey, Newroscience and Emotiondl Harm in Tort Law Rethinking the
American Approach to Free-Standing Emotiondl Distress Claims, in 13 Law awD NEUROESCIENCE: CURRENT
LE®AL T=sUES 2010, at 203, 20406 (Michael Freeman ed., 2011), explore the potential impact of emerging
technological advances for identifying biclogical markers for PTSD and other psychological injuries on legal
decision-making in the firture.

483. See Katie Drummond, Newroscientists Say Brain Scans Can Spot PTSD, WIRED.COM (Jan. 22,
2010, 8:00 AM.), http:/Awww.wired.com/dangerroom/2010/01/brain-biomarker-could-be-the-key -to-ptsd-
diagnosis (study indicating that new brain imaging technology permitted researchers to spot specific brain
biomarkers, allowing them to diagnose PTSD with ninety percent accuracy).

484. Baldwin et al., supra note 13, at 49-52 (critiquing various psy chophysiological studies).

4835, See Pitman & Orr, supra note 427, at 207 (noting that diagnosis of PTSD contimies to rely on “the
veracity of the complainant™).

486. SHORTER, supra note 43, at 2—4; WATTERS, supranote 199, at 32.

487, WaATTERS, supra note 199, at 32 (noting that “[t]his sort of cultural molding . . . happens
imperceptibly and follows a large number of cultural cues that patients simply are not aware of™).

488. Id at 33.

489, Id at 60 (noting that there is “[a] pervasive mistaken assurmption in the mental health profession:
that mental illnesses exist apart from and unaffected by professional and public beliefs and the cultural
currents of the time™).

490. Id at 72; see also WELKE, supra note 18, at 158 (noting that “neurasthenia” was regarded as
“America’s primary mental disorder” at the turn of the twentieth century and had become “a household
word™).












2011] DIAGNOSING LIABILITY 69

remedy should not go unaddressed. Rather, courts should use legal tools to dispel such
misperceptions about sexual assault so that they do not interfere with fact-finding in
such cases.1¢ For example, “rape shield” laws such as Federal Rule of Evidence 412
limit a defendant’s ability to exploit common (yet wrong) assumptions about the role of
a woman’s sexual “predisposition” in sexual assault cases.’7 Also, courts should allow
compensation of psychological injuries through testimony of plaintiffs and their mental
health providers who can describe symptoms and treatment for such injuries without
being obliged to convey the impression that the cluster of symptoms signals something
transformative in the person. Indeed, the American Law Institute’s forthcoming
Restatement (Third) of Torts permits recovery for emotional injury without any
requirement for a medical diagnosis.’®

Although PTSD, given its well-documented legal and political origins, may offer
perhaps the most stark example of how psychiatric diagnoses can reflect legally-
significant assumptions, we must also recognize that all psychiatric diagnoses reflect
assumptions and conclusions about human behavior and emotion that reflect the time
when they were developed. Indeed, unlike many legal rules, such framing can shift
quite rapidly, with diagnoses being added, removed, or revised, within just a few years
of the prior conceptualizations.?'® If the law decides to address problems of justice by
looking to psychiatry or other branches of medicine and science for solutions, it must
only do so with a full appreciation and understanding of the origins and limitations of
the concepts it seeks to adopt. Absent such acknowledgement, together with a
determination that such concepts are in fact appropriate to import into law, the legal
system simply delegates juridical authority to those fields.
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