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acceptance,481 including within the legal realm specifically482 Most recently, a study 
claims to have identified a neurological abnormality in veterans with PTSD through 
magnetoencephalography ( MEG) scans 483 However, no consensus has emerged on any 
biomarkers for PTSD,484 and thus far not one has been identified for diagnostic 

485purposes 

The debate regarding PTSD's origins, however, fails to note that PTSD is not 
unique in its "constructed" evolution; rather, such evolution is perhaps simply more 
conspicuous than in other diagnoses. PTSD provides an example of medical historian 
Edward Shorter's theory of the "symptom pool," the mechanism through which the 
mind experiences and explains a reaction within the person's cultural context at a 
particular time and place486 A patient's unconscious "striving for recognition and 
legitimization of internal distress" may lead the unconscious to manifest such distress 
through means that will lead to such result 487 The patient is not alone in this process. 
Through ''illness negotiation" with a physician, the two "shape each other's perceptions 
of the behavior" with the backdrop of what has been recognized as a "legitimate 
disease category," thereby leading to "scientific validation" of the patient's 
experience488 

This dynamic is particularly powerful with psychiatric diagnoses 489 "Hysteria," a 
psychosomatic illness in which individuals experience paralysis or the sudden loss of 
the ability to speak, hear, or see, was the "archetypal disorder of the Victorian era"; 
however, such symptoms are rarely encountered today 490 Similarly, the symptoms of 
World War I veterans' "shell shock" are quite different from those reflected in the 
current diagnostic criteria of PTSD (which themselves have undergone substantial 

481. Baldwin et al. , supra note 13, at 49. 

482. Two excellent, recent works, Adam J. Kolber, The Experiential Fulure ofthe Law, 60 E MORY L.J. 

585, 609--22 (2011), and Betsy J. Grey, Neuroscience and Emotional Harm in Tort Law Rethinking the 
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diluted, and confused, and it risks being a misleading and unreliable tool in the hands 
of lay fact finders for purposes of assigning legal responsibility or assessing harm. 513 

Indeed, encouraging challenges to PTSD to be played out in front of the fact finder may 
even undermine a plaintiff's claim for emotional distress damages or a complainant's 
allegation of sexual assault where the fact finder then links the problems of the 
diagnosis with the legitimacy of such claims and allegations; such a result would hardly 
be just. 

It is important to emphasize here that scrutinizing the use of a PTSD diagnosis as 
evidence of liability does not require us to discount or diminish the recognition of and 
compensation for the events that can give rise to such liability, ranging from the horrors 
of combat, to the exploitation of children, to discrimination in workplaces, to the 
negligent operation of automobiles. Rather, this argument urges that determinations of 
liability for such actions must remain within the legal system without overreliance on 
psychiatry, and that legal barriers to recovery should be removed through legal 
mechanisms such as legislation, judicial opinions, and rules, rather than through the 
adoption of psychiatric standards of causation. PTSD may serve several important roles 
within psychiatry, including those which do not require any particular level of scientific 
reliability, such as to validate a person's reactions to an event or to encourage a person 
to pursue treatment. But psychiatric diagnoses are not fact-finding tools and have no 
place in litigation for such purpose. 

One could certainly say that PTSD has provided important roles in legal contexts 
by, for example, enabling Vietnam veterans to receive critical benefits and health care 
for psychological injuries after exposure to a horrific and arguably unjust war. But such 
arguments are based upon a misplaced assumption that psychiatry was the proper route 
to fix the problem of compensation standards for veterans. The fault was with the VA 
and Congress for failing to provide compensation in the absence of a targeted diagnosis 
and for relying upon psychiatry to dictate compensation determinations in the first 
place. Courts repeat such mistakes by looking to psychiatry to fix problems with legal 
standards when they create legal rules such as "medically diagnosable" requirements to 
recover emotional distress damages514 Although psychiatry may have created a 
diagnosis that is intertwined with legal concepts, the law should not implement legal 
standards that are intertwined with psychiatric concepts without first considering the 
full implications ofdoing so. 515 

PTSD has served as a critical mechanism in law for other important purposes, 
such as the recognition that misconceptions about sexual assault victims can skew the 
results in prosecutions. It has also played a role in the erosion of the rigid mind-body 
dichotomy in personal injury law to permit expanded recovery for psychological 
injuries in tort actions. The problems in the legal systems that PTSD has been used to 

513. N oah, supra note 405 , at 243 (noting that when legal institutions "rely heavily on clinical 
judgments" it can in tum "distort the diagnostic process"). 

514. See R OBIN F ELDMAN , T HE R OLE OF SCIENCE lN THE L AW, at xi (2009) ("We continually look to 
science to rescue us from the discomfort of difficult legal decisions ...."). 

515. Maintaining a clearer demarcation between the legal and medical judgments not only protects the 
legal system from unintentionally delegating policy-making to medicine, it also protects medicine from the 
influence of the law. See Noah, supra note 410, at 244 (arguing that "legal institutions should better insulate 
the diagnostic enterprise by del inking their decisions from clinical judgments"). 
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remedy should not go unaddressed. Rather, courts should use legal tools to dispel such 
misperceptions about sexual assault so that they do not interfere with fact-finding in 
such cases5 16 For example, "rape shield" laws such as Federal Rule of Evidence 412 
limit a defendant's ability to exploit common (yet wrong) assumptions about the role of 
a woman's sexual "predisposition" in sexual assault cases517 Also, courts should allow 
compensation of psychological injuries through testimony of plaintiffs and their mental 
health providers who can describe symptoms and treatment for such injuries without 
being obliged to convey the impression that the cluster of symptoms signals something 
transformative in the person. Indeed, the American Law Institute's forthcoming 
Restatement (I'hird) of Torts permits recovery for emotional injury without any 
requirement for a medical diagnosis 518 

Although PTSD, given its well-documented legal and political origins, may offer 
perhaps the most stark example of how psychiatric diagnoses can reflect legally­
significant assumptions, we must also recognize that all psychiatric diagnoses reflect 
assumptions and conclusions about human behavior and emotion that reflect the time 
when they were developed. Indeed, unlike many legal rules, such framing can shift 
quite rapidly, with diagnoses being added, removed, or revised, within just a few years 
of the prior conceptualizations. 519 If the law decides to address problems of justice by 
looking to psychiatry or other branches of medicine and science for solutions, it must 
only do so with a full appreciation and understanding of the origins and limitations of 
the concepts it seeks to adopt. Absent such acknowledgement, together with a 
determination that such concepts are in fact appropriate to import into law, the legal 
system simply delegates juridical authority to those fields. 

516. MELTONET AL ,supranote 453, at 226. 

517. FED. R EviD. 412. 

518. The Restatement (Third) ofTorts includes Section 46, which provides as follows: 

An actor whose negligent conduct causes serious emotional disturbance to another is subject to 

liability to the other if the conduct: (a) places the other in immediate danger of bodily harm and the 
emotional disturbance results from the danger; or (b) occurs in the course of specified categories of 

activities, undertakings, or relationships in which negligent conduct is especially likely to cause 

serious emotional disturbance. 

RESTATEMENT (THIRD) OF TORTS: LIAB. F OR PHYSICAL & EMOTIONAL HARM § 46 (Tentative Draft No. 5, 

2007); see also CHAMALLAS & WRIGGINS, supra note 125, at 95 (noting "[t]he Restatement' s emphasis [is] on 

the relational context in which the tort is committed," not "on the categorization of the injury marks"). 

519. See, e.g, J ONATHAN M. METZL, THE PROTEST PsYCHOSIS: How SCHIZOPHRENIA BECAME A BLACK 
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