54 ABI LAW REVIEW [Vol. 18: 43

assistant to the place or document in the docket where the information is likely to be
found. It also instructs the research assistant on how the data is to be entered (the
relevant "Code"), and sets forth any data validation measures applied to that
column. As each filed case was examined, data was entered on the spreadsheet in
accordance with the instructions in the Coding Manual.

IV. QUALITY CONTROL MEASURES

Throughout the data collection process, the research team met frequently to
evaluate the integrity of the data collection procedure. Quality control was
approached two different ways: (i) data validation was built into the data entry
spreadsheet, and (ii) ten percent (10%) of cases were double coded.

Data validation is a function built into Excel spreadsheets that allows only
approved entry of values into the cells. For example, in the Pilot Study, the column
"Single or Joint Petition" allows either "S" or "L" but not other values or letters. If
a non-approved value is entered into the cell, a pop-up screen alerts the user that
they cannot continue until an approved value is entered. Data validation acts as a
check on typographical errors and other mistakes.

The second approach to quality control consisted of a research assistant blindly
coding 10% of all cases that had been coded by other research assistants. After the
coding was finished, the research assistants compared both data sets, reconciled any
differences, and further refined data collection procedures.

V. DESCRIPTIVE STATISTICS
A. Total Direct Access Costs

The initial question studied was whether Total Direct Access Costs were higher
after the Bankruptcy Reform Act of 2005 was enacted than they were before. Total
Direct Access Costs were defined to include (i) debtor's attorney fees and expenses,
(1) trustee fees and expenses, (iii) filing fees, (iv) credit counseling and debtor
education fees, and (v) any other professional fees.

Debtor's attorney fees and expenses, trustee fees and expenses, filing fees and
other professional fees were extracted from chapter 7 and chapter 13 bankruptcy
cases filed in 2003 and 2004, and compared to those fees incurred in chapter 7 and
chapter 13 cases filed in 2007 and 2008. In addition, most debtors who filed for
bankruptcy protection following BAPCPA's enactment are required to receive
"credit counseling" from a government-approved organization within 180 days prior
to filing.* We added $50 for pre-filing "credit counseling” and $50 for pre-

# See 11 US.C. § 109(h)(1) (2006) (requiring individual debtors to obtain credit counseling from
approved agency during 180-day period preceding filing of bankruptcy petition).
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discharge "debtor education" for each bankruptcy case that was filed in 2007 and
2008.%
1. Chapter 13

For our sample of chapter 13 cases filed in 2003 and 2004, the median Total

Direct Access Costs was $2,930. The 25™ percentile of Total Direct Access Costs
was $2,329 and the 75™ percentile was $4,464.

® This was the median fee charged by the credit counseling and debtor education providers who were
surveyed. The "Total Direct Access Costs" post-BAPCPA does not reflect the rare cases in which debtors
received a waiver of the requirement to receive counseling. Under section 109(h)(3), a debtor may be exempt
from the credit counseling requirement with written certification that describes exigent circumstances that
merit waiver. See §109(h)(3)(A) (2006) ("[R]equirements of paragraph (1) [credit counseling] shall not
apply with respect to a debtor who submits to the court a certification that - - (i) describes exigent
circumstances that merit a waiver of the requirements of paragraph (1) . . . ."). Additionally, the debtor must
have requested credit counseling services, but been unable to obtain them, within five days from the debtor's
request of the waiver. See §109(h)(3)(A)(ii) (describing "7-day period beginning on the date on which the
debtor made that request" for credit counseling services). Courts have strictly construed the requirement for
credit counseling and few judges have granted waivers. For example, in In re Booth, No. 05-045002-LMK,
2005 WL 3434776 (Bankr. N.D. Fla. Oct. 24, 2005), the debtors alleged the "exigent circumstances” of
impending foreclosure of their home and repossession of their vehicle, but failed to certify that they had
requested, but had been unable to obtain, the required credit counseling within five days from their request.
Id. at *1. Judge Killian dismissed the case as having been filed by an ineligible person. Id. at *2. In In re
Monteiro, No. 05-85018, 2005 Bankr. LEXIS 2695, at *1-*2 (Bankr. N.D. Ga. Oct. 31, 2005), a pro se
debtor requested a waiver of the requirement, arguing she had been to credit counseling in the past and it had
not been productive, and that her present situation was too complex for credit counseling. The court gave the
debtor an opportunity to supplement her request with specific grounds complying with section 109(h)(3) and
obtaining a credit briefing within the 30 days of the commencement of her bankruptcy case. Id. at *7-*8. In
another chapter 13 case, filed to stop a foreclosure, the debtor was held ineligible under section 109(h) and
the case was dismissed. See In re Sosa, 336 B.R. 113, 114-15 (Bankr. W.D. Tex. 2005). The court noted that
dismissal might adversely affect the automatic stay in the next case, to stop the next foreclosure, but stated:
"[tlhe Court's hands are tied. The statute is clear and unambiguous. The debtors violated the provision . . .
and are ineligible to be Debtors in this case. It must, therefore, be dismissed." Id. at 115. A Minnesota
bankruptcy court also found that failure to meet the requirements of section 109(h) made the putative debtor
ineligible to be a debtor; held this lack of eligibility to constitute cause for dismissal under section 707(a);
and stated that dismissal was "the only possible outcome . . . ." In re LaPorta, 332 B.R. 879, 884 (Bankr. D.
Minn. 2005).
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Figure 1.1
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The median Total Direct Access Costs for chapter 13 cases filed in 2007 and
2008 was $4,077. The 25% percentile of Total Direct Access Costs was $3,374 and
the 75™ percentile was $4,661 (see Figure 1.2 below).®

% Unless otherwise indicated, all dollars are adjusted for inflation using the Consumer Price Index. See
United States Department of Labor, http://www.bls.gov/cpi (last visited Mar. 31, 2010).


http://www.bls.gov/cpi
http:below).66
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Figure 1.2
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Figure 1.3 below compares the Total Direct Access Costs pre-BAPCPA to the
Total Direct Access Costs post-BAPCPA. There was a significant increase from
2003-2004 to 2007-2008 in each of the 25™ 50", and 75" percentiles: a 39%
increase at the median, a 45% increase at the 25% percentile, and a 4% increase at
the 75™ percentile.

A number of fixed costs increased as a result of the amendments to the
Bankruptcy Code. For example, filing fees increased from $185 (in 2003) to $274
(in 2008)—an increase of $89 (48%).°” Median debtor's attorney fees and expenses
in chapter 13 cases increased from $2,000 to $3,000 (a 50% increase). In addition,
the costs of credit counseling and debtor education added approximately $100 to
each chapter 13 case filed in 2007 and 2008.%*

%7 The fees required to be paid by debtors filing for bankruptcy under chapter 13 include a $235 statutory
fee and a $39 miscellancous administrative fee (total $259). See 28 U.S.C. § 1930(a)(1)(A) (2008) (imposing
filing fees).

% See A. Mechele Dickerson, Can Shame, Guilt or Stigma Be Taught? Why Credit-Focused Debtor
Education May Not Work, 32 1L.OY. L.A. L. REV. 945, 94647 (1999) (noting debtors are required to enroll in
educational programs); Nathalie Martin & Ocean Tama y Sweet, Mind Games: Rethinking BAPCPA's
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Figure 1.3
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The data gathered in each of the Pilot Study districts may be of interest to
courts, debtor's attorneys, and trustees in these individual districts. Although there
was a lot of variation in Total Direct Access Costs among Pilot Study Districts for
chapter 13 cases, Figure 1.4 below reveals that costs to access the bankruptcy
system increased post-BAPCPA, in every district studied. Because there are some
costs that are fixed by statute and thus, apply in all cases across the country, the
costs that varied between districts were attorney fees (and expenses) and trustee
fees.

Sharp increases in Total Direct Access Costs, pre- and post-BAPCPA (as was
found in the Southern District of West Virginia (129% increase), the Northermn
District of Georgia (70% increase) and Utah (71% increase) suggest that attorney
fees and/or trustee fees increased significantly in chapter 13 cases. If the increase
can be attributed to trustee fees, that may mean more assets are being administered
by the trustee or the practice of administering assets changed (such as mortgages
being paid inside the plan, rather than outside the plan). If the cost increases are
attributable to increased attorney fees, then that may be a reflection of the attorney
responsibilities added by BAPCPA.

Debtor Education Provisions, 31 S. ILL. U. LJ. 517, 540 (2007) (highlighting controversy surrounding
whether or not debtor education is effective).
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As noted in the discussion of the findings revealed in Figure 1.4, the costs to
access the bankruptcy system increased post-BAPCPA in every district studied.
Because there are some costs that are fixed by statute, and thus, apply in all cases
across the country, the costs that varied between districts were attorney fees and
trustee fees.

The sharpest increase in attorney fees was found in West Virginia (a $2,493
increase, in the 50™ percentile). Fees for chapter 13 attorneys in Georgia, Utah,
Maine, and Illinois increased by 66%, 51%, 24%, and 31%, respectively. At least,
in these jurisdictions, it does not appear as if more assets are being administered—
the bulk of the increase in Total Direct Access Costs can be attributed to a rise in
attorney fees.

If the increase can be attributed to trustee fees, that may mean more assets are
being administered by the trustee or the practice of administering assets has
changed (such as mortgages being paid "inside the plan," rather than "outside the
plan"). If the cost increases are attributable to increased attorney fees, then that
may be a reflection of the attorney responsibilities added by BAPCPA.

Figure 3.4
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As noted above, many jurisdictions have enacted local rules or standing orders
regarding attorney fees for debtors' counsel in chapter 13 cases.”® Pursuant to these
orders or rules, an itemized fee application is not required when an attorney seeks a
fee that is at or below a specified threshold (known as a "no-look fee"). As
observed in the 1991 ABI Fee Study, no-look fees are used in the name of judicial
economy as a proxy for the conclusion that a consumer case is a "routine" one.”’

There is a great deal of variation among districts with respect to both the
amount of the no-look fee, as well as the tasks that must be performed for an
attorney to have fees approved in excess of the no-look fee. Figure 3.5 below
demonstrates that some districts' median attorney fees reflect an adherence to the
district's no-look fee, such as the District of Utah and the Northern District of

" In other jurisdictions, no-look fees are set by local rules, memorandum decisions, general orders or
"local practice." See David S. Kennedy et al., Attorney Compensation in Chapter 13 Cases and Related
Matters, 13 J. BANKR. L. & PRAC. 6 ART. 1, 12 (2004) (noting courts set no-look fees based on various
locality considerations); Dennis Montali et al., Recent Developments in Business Bankruptcy, 29 CAL.
BANKR. J. 551, 562 (2008) (describing no-look fee approval process for Northern District of California
Bankruptcy Court); Scott F. Norberg & Nadja Schreiber Compo, Report on an Empirical Study of District
Variations, and the Roles of Judges, Trustees and Debtors’ Attorneys in Chapter 13 Bankruptcy Cases, 81
AM. BANKR. L.J. 431, 463 (2007) (indicating standing chapter 13 trustee "recommends to the court the
standard 'no-look' fee for debtors' attorneys™).

7 See ABI Fee Study, supra note 12, at 169.
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Illinois.” Other districts, such as Maine, notwithstanding its relatively high no-look
fee, reveal a sharp divide between actual attorney fees received and the district's no-
look fee.”

The GAO Study collected information on the no-look fees in place in 48
districts before and after BAPCPA.® The study found that the chapter 13 no-look
fee increased in almost all of the districts (or divisions)®' studied. In more than half
of those cases, the increase was 55% or more. The National Study will focus
attention on the issue of no-look fees: how they are set; how frequently are they
reviewed; how they compare to other jurisdictions; and how frequently fee
applications for additional fees are filed and approved.

Figure 3.5

8 See generally In re Debtor’s Attorney Fees in Chapter 13 Cases, No. 07-mp-00002-MGW (M.D. Fla.
Aug. 26,2007) (on file with author).

™ See Conversation with Peter Fessenden, Standing Chapter 13 Trustee (Oct. 15, 2009) (on file with
author).

% GAO Report, supra noie 38, at 25 (explaining study was conducted by "collect[ing] information on the
standard fees in place before and after the Bankruptcy Reform Act in 48 districts or divisions that
collectively accounted for 65 percent of Chapter 13 filings in fiscal year 2007").

81 Jd. (indicating increase was 55% or higher in over half of districts). As noted in the GAO Study, "[a]
division is a sublevel below that of a federal judicial district." Id. at 25 n.38.
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2. Chapter 7

As is the case with chapter 13 debtor representation, representing debtors filing
for bankruptcy under chapter 7 has become considerably more complicated since
BAPCPA's enactment. As discussed above, the administration of the means test
and the collection of supporting proof and documentation have added to the tasks
required of chapter 7 attorneys.* We found that the median attorney fee charged by
lawyers in chapter 7 consumer cases was $650 in 2003/2004. In 2007/2008, it had
jumped to $1,000—representing a 53% increase. Attorney fees charged at the 25"
percentile and the 75™ percentile each increased by 40%. These findings are
consistent with the findings in the GAO Study.

Figure 4.1

%2 See supra notes 28-37 and accompanying text.
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When we looked at fees charged, district by district, we saw similarly sharp
increases post-BAPCPA. In the Southern District of West Virginia, for example,
fees in chapter 7 consumer cases increased by 93%. In the Northern District of
Georgia, they increased by 51%.
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Figure 4.4
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We examined whether higher legal fees led more chapter 7 consumers to seek
the aid of less expensive petition preparers, to seek pro bono counsel, or to file pro
se. Figure 4.5 reflects debtors' use of petition-preparers and pro se debtors. In our
sample, 6% of debtors filed pro se pre-BAPCPA. Seven percent of debtors filed
pro se post-BAPCPA. Of those pre-BAPCPA debtors, 50% had the assistance of a
petition preparer; post-BAPCPA, 34% of the pro se debtors used petition
preparers.” Seven percent of our sample of pre-BAPCPA had the assistance of a
pro bono attorney.® One percent post-BAPCPA debtors had the assistance of a pro
bono attorney.* While some debtors file pro se, and other debtors found pro bono
counsel, the vast majority of debtors, both pre- and post-BAPCPA, paid a lawyer to
help them navigate the bankruptcy system.*

8 In 2003/2004, there were 34 pro se cases in our sample, 17 of which used petition preparers. In
2007/2008, there were 29 pro se cases in our sample, 10 of which used petition preparers.

8 Four out of 588 chapter 7 debtors had a pro hono attorney.

% Six out of 418 chapter 7 debtors had a pro bono attorney.

% Feedback received during a presentation of the Pilot Study suggested that this may not be the case in
every jurisdiction.


http:preparers.83
http:attorney.85
http:attorney.84
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Figure 4.5
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VI. MODELING THE COSTS OF ACCESS

Describing the difference in costs, before and after the amendment of the
Bankruptcy Code, has the advantage of simplicity, but, in order to account for the
many variables that may influence the costs, other than the statutory amendments, a
regression model is required. For example, debtors could be presenting more
complex financial profiles in 2007/2008, and such complexity could account for the
increase in costs. Variables, such as the value of personal property assets or the
number of documents on the docket, may be proxies for case complexity. Linear
regression models were developed to identify the strongest predictors of Total
Direct Access Costs and Debtor's Attorneys Fees.

Linear regression is an approach to modeling the relationship between a
response variable, (y), and one or more predictor variable, (x). Given "y" (ie.,
Total Direct Access Costs), and a number of predictor variables (x; = pre/post
BAPCPA, x, = number of documents in docket, x; = amount of secured claims,)
linear regression analysis can be applied to quantify the strength of the relationship
between "y" and X, X, or x3. Total Direct Access Costs (in one model) and Debtor's
Attorney's Fees (in another model) were identified as the response variables based
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on the presumption that the value of each of these response variables is caused by or
directly influenced by the predictor variables.

We began with a list of potential candidate predictors from the total list of
coded variables, in an effort to identify the predictors that most influenced Total
Direct Access Costs and Debtor's Attorney Fees. Certain candidate predictors were
then omitted from the models for the reasons set forth below.

Omitted predictors Reason
Estimated Value of Real Estate Assets high correlation with Estimated Assets
Distribution to Unsecured Creditors large number of zeroes (chapter 7)

high correlation with Secured Claims
(chapter 13)

Distribution to Secured Creditors high correlation with Estimated Assets.
Estimated Secured Liabilities high correlation with Secured Claims
Estimated Unsecured Liabilities high correlation with Unsecured. Claims
Estimated Priority Liabilities large number of zeroes

We narrowed the potential pool of predictors to the following: (i) Pre- or Post-
BAPCPA, (ii) District, (iii) Single or Joint Petition, (iv) Number of Documents on
Docket, (v) Number of Creditors, (vi) Estimated Assets, (vii) Estimated Debts, (viii)
Current Monthly Income, (ix) Estimated Value of Personal Property, and (x)
Unsecured Claims, and (xi) Secured Claims.

A. Chapter 13 — Total Direct Access Costs

Figure 5.1 below is a model analyzing Total Direct Access Costs in chapter 13,
testing the six most highly correlated variables. The response variable is modeled
as a linear function of p predictors. In this case, the response variable is Total
Direct Access Costs and p, the number of predictors, is six. The departure of the
model from the observed value of y is the error, ¢, or the residual. The model can
be written as y; = o + PiXyi + BaxXai + ... BpXpi + €. By is the intercept term or the
predicted value of y, when all the predictors are equal to 0. The other Bs are the
regression coefficients for the predictors in the model. In Figure 5.1 below, the
most egregious outliers were omitted from analysis under this model.
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Figure 5.1

Model for Chapter 13 adjusted log Total Direct Access Costs (with certain
outliers omitted)

Coefficients:

Estimate  Std. Error t value Pr(>it)
(Intercept) 6.516058 0.214253 30.413 <2e-16 ***
Pre- or Post-BAPCPA 0.255436 0.055859 4.573 6.47e-06 ***
Number of Documents 0.110236 0.029087 3.790 0.000175 ***
Secured Claims 0.019585 0.005699 3.437 0.000652 ***
Unsecured Claims 0.027549 0.009171 3.004 0.002837 **

Single or Joint Petition 0.093783 0.044309 2.117 0.034929 *
Est.Val.Pers.Prpty.Assets  0.033487 0.015904 2.106 0.035882 *

Signif. codes: 0 ***'0.001 **'(0.01 "' 0.05"'0.1"'"'1
Residual standard error: 0.404 on 390 degrees of freedom
_ Muitiple R-squared: 0.4096, Adjusted R-squared: 0.393
F-statistic: 24.6 on 11 and 390 D, p-value: < 2.2¢-16

Analysis of Variance Table

- Df SumSq MeanSq F value Pr(>F)
District 5 29.793 5959 36.5074  <2.2e-16 ***

Pre- or Post-BAPCPA 1 3.413 3.413 20.9113  6.47e-06 ***
Number of Documents 1 2.344 2.344 14.3627 0.0001746 ***
Secured C.Claims 1 1.928 1.928 11.8104  0.0006524 ***
Unsecured C.Claims 1 1.473 1.473 9.0233 0.0028375 **

Single or Joint Petition 1 0.731 0.731 4.4799 0.0349289 *
Est.Val.Pers.Prpty.Assets 1  0.724 0.724 4.4334 0.0358821 *
Residuals 390 63.654 0.163 1.0000 -

In the above coefficient table, "estimate" is the coefficient estimate. For
numeric variables, this is the predicted change in the outcome for a one-unit change
in the predictor when all other predictors are held fixed. The "standard error”
provides information about the uncertainty in the estimate. The "t-value" is the
coefficient estimate divided by the standard effort. Pr(>[t]) is the p-value, which is
the probability of getting this result under the null hypothesis that the coefficient
estimate is zero—meaning that the predictor is unrelated to the outcome. The
smaller the p-value, the more significant the predictor is. The retained model
predictors all have a p-value that is less than 0.05.

The Analysis of Variance Table ("ANOVA Table") presents a test for the
difference between two or more means. It is useful in showing the overall impact of
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a categorical predictor. For numeric variables, the square of the t-value in the
coefficient table is the F value in the ANOVA Table. The p-value is the probability
of getting this result under the null hypothesis of no association between predictor
and outcome. For numeric variables, the ANOVA Table provides the same p-
values as the coefficient table.

In this model, the strongest predictor of higher Total Direct Access Costs is
"Post-BAPCPA." Stated differently, taking potential confounders into account,
Total Direct Access Costs are significantly higher, post-BAPCPA.*” The number of
documents in a case docket and the size of secured creditor claims (house and/or
car) were also highly correlated. We recognized the number of documents in a case
docket as a proxy for case complexity; the more motions, amendments, and other
case documents filed, the more complex the case. Again, the ANOVA Table shows
post-BAPCPA as having the greatest predictive value of high Total Direct Access
Costs.

B. Chapter 7 — Total Direct Access Cost
Figure 5.2 below is a model analyzing Total Direct Access Costs in chapter 7,

testing the six most highly correlated variables.*® The most egregious outliers were
omitted from analysis under this model.

8 A confounding variable is an extraneous variable in a model that correlates, positively or negatively,
with both the response variable and the variable predictors. These need to be controlled for to avoid a "false
positive” conclusions.

% The same model was used to analyze the predictive value of variables present in chapter 7 cases: y; = Py
+ B;Xn + Bzx:i +... Bpxpi +e; 1. See Figure 5.1.


http:variables.88
http:post-BAPCPA.87
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Figure 5.2

Model for Chapter 7 adjusted log Total Direct Access Costs (with certain
outliers omitted)
Coefficients:
Estimate  Std. Error tvalue Pr(>t})

(Intercept) 5.619473 0.151750 37.031 <2e-16 ***
Number of Documents 0.195333 0.024729 7.899 1.60e-14 ***

Pre- or Post-BAPCPA 0.279029 0.035271 7911 1.47e-14 ***
Current Monthly Income  0.034240 0.011357 3.015 0.00269 **

Estimated Debts 0.063182 0.021687 2913 0.00372 **
Est.Val.Pers.Prpty.Assets 0.041746 0.015197 2.747 0.00622 **
Secured C.Claims -0.013445 0.005017 -2.680 0.00759 **

Residual standard error: 0.3931 on 537 degrees of freedom
Multiple R-squared: 0.347, Adjusted R-squared: 0.3336
F-statistic: 25.94 on 11 and 537 D, p-value: <2.2e-16

Analysis of Variance Table
Df SumSq Mean Sq F value Pr(>F)

Number of Documents 1 9.639 9.639 62.3914 1.600e-14 ***
Pre- or Post-BAPCPA 1 9.669 9.669 62.5833  1.466e-14 ***
District 5 11.036 2.207 142869  3.820e-13 ***
Current Monthly Income 1 1.404 1.404 9.0887  0.002693 **
Estimated Debts 1 1.311 1.311 8.4880  0.003724 **
Est.Val.Pers.Prpty.Assets 1 1.166 1.166 7.5460  0.006216 **
Secured C.Claims 1 1.109 1.109 7.1813  0.007593 **
Residuals 537 82.963 0.154 1.0000 ---

Signif. codes: 0 ™***' 0.001 **'0.01 ™*'0.05"'0.1'"1

Again, the smaller the p-value, the more significant the predictor is. The
retained model predictors all have a p-value that is less than 0.05. The strongest
predictor of higher Total Direct Access Costs in chapter 7 cases is the number of
documents in a case docket. The more complex the cases, the more it costs. In a
chapter 7 case, this is likely to mean that in "complex cases" (cases with a higher
number of documents filed), there were assets to administer; and so, the trustee
received more than the minimum fee. It may also mean that there were more issues
to be addressed by debtor's attorney. Current monthly income is also a significant
predictor of higher Total Direct Access Costs.

The second most significant predictor in this model is "Post-BAPCPA." Total
Direct Access Costs are significantly higher in chapter 7 cases post-BAPCPA. The
ANOVA Table similarly shows "Number of Documents" as having the greatest



