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PROPERTY TAX: A PRIMER AND A MODEST
PROPOSAL FOR MAINE

Clifford H. Goodall, * and Seth A. Goodall**

I. INTRODUCTION

Property taxation has been viewed for years as the perfect "dragon to be slain"
and by most "as both bad and doomed." 2 In spite of being one of the most com-
monly questioned and scrutinized issues by voters and politicians, property taxa-
tion survives as the primary revenue source for local governments. 3

Maine's experience is an example of this continuing debate. The 2005 reform
attempt by the Legislature known as LD 1 is the most recent example. 4 Municipal
over-dependence on the property tax, rising property values, unfunded state man-
dates, loss of federal revenues, and increased spending has significantly increased
the percentage of Maine taxpayers' personal income needed to pay the tax, raising
Maine's property tax burden to one of the highest in the nation. 5 In spite of a
general consensus that Maine must ameliorate its property tax burden and provide
significant relief to those for which the tax is most burdensome, the means to that
end is not obvious or simple, but still needs to be pursued.

This Article provides a context for the discussion that frequently demonstrates
a lack of understanding of the tax's historic base, evolution, and its many-faceted
aspects. This is an opportunity to step back and view the whole of the tax, which
so many believe is in need of reform. There are a variety of legal limitations,
reform alternatives, and experiences that need to be understood for reform discus-
sions to be successful.

In this Article, and in conjunction with explaining the alternatives for property
tax relief, the authors have made some modest proposals for additional property
tax reform in Maine to go beyond Governor John Baldacci's and the 122nd
Legislature's efforts in the January 2005 enactment of LD 1.6 Some of these pro-
posals are simple and practical; others are not. These proposals and others need to
be considered for the welfare of Maine taxpayers and the state's future. All pro-

* Clifford H. Goodall is an attorney with Dyer Goodall and Federle, LLC, in Augusta, Maine.
His practice includes a municipal law concentration.

* * Seth A. Goodall is a Class of 2005 graduate of the University of Maine School of Law in
Portland, Maine.

1. Edward Zelinsky, The Once and Future Property Tax: A Dialogue With My Younger Self,
23 CARDOZO L. REv. 2199, 2199 (2002).

2. Id. at 2200.
3. See, e.g., Kirk G. Siegel, Comment, Weighing the Costs and Benefits of Property tax

Exemption: Nonprofit Organization Land Conservation, 49 ME. L. Rav. 399 (1997).
4. See H.P. 6, L.D. 1, 2005 Leg., 122nd Sess. (Me. 2005).
5. Tax Foundation, The Facts on Maine's Tax Climate, at http:l/www.taxfoundation.org/maine/

(reporting that Maine state and local tax burden has ranked the highest among the states since
1997).

6. Id.
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posals must be considered in the context of the history of the property tax and its
legal limitations.

Finally, but outside the scope of this Article, is the ever-present dilemma of
ideology and politics, which, if allowed by the participants in the decision-making
process, can hamstring even simple and necessary reforms.

H. A SHORT HISTORY OF A VERY OLD TAX

Since ancient times, property taxation has provided a tax base and revenue for
governments. 7 Historically, land and tangible property have been viewed as the
principal indices of wealth, and as providing the best available measure upon which
taxes could be levied.8 The taxation of real property became fossilized as a taxa-
tion form in the medieval times, when revenue yields from goods declined and
reductions in personal property occurred, thereby creating the optimum circum-
stances for solidifying the general property levy as the land tax.9

The character of Maine's laws and taxes are derived from an Anglo-Saxon
heritage, which set the elements of the state's tax structure in feudal times. 10 It
also set in place a heritage of tax reform. 11 In 1086, William the Conqueror sent
English public servants throughout the Kingdom to inventory the Domesday Book.12

His intent was to reform property taxes by equalizing the tax burden amongst his
subjects after the Norman Conquest. 13 This is similar to what Maine's local asses-
sors do on a regular basis in determining the value of taxpayers' homes.

In Colonial America, property taxation quickly took a foothold, especially in
New England, where it focused around three related taxes: polls (voting rights),
property, and faculty (a tax on potential income earning capacity). 14 Maine's ma-
ternal state, Massachusetts, was not atypical and began collecting the property tax
annually in 1646.15 In contrast to present ad valorem taxes, 16 Massachusetts's
property tax was often levied on a specific type of property and frequently on
property considered to be essential in character. 17 Massachusetts levied the prop-
erty tax against the "visible estate" of a taxpayer's total estimated real and per-
sonal property. 18 In the 1700s, the property tax accounted for two-thirds of the tax

7. Arthur D. Lynn, Jr., Property-Tax Development: Selected Historical Perspectives, Prop-
erty Taxation USA 8 (Richard W. Lindholm ed., 1969).

8. Id.
9. Id. at 9.
10. Peter Mills, Maine Tax Policy: Lessons from the Domesday Book, in Changing Maine

153, 156 (Richard Barringer ed., 2004).
11. Id.
12. Id.
13. Id.
14. Lynn, supra note 7, at 10.
15. Id. at 11.
16. Ad valorem tax, Latin for "according to the value," is defined as a "tax imposed propor-

tionally on the value of something (esp. real property), rather than on its quantity or some other
measure." BLACKS LAw DIcnoNwARY, 1469 (8th ed. 2004).

17. Lynn, supra note 7, at 11.
18. ld.
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base revenue in Massachusetts. 19

In 1820, Maine's first year of statehood, the legislature adopted a similar state-
wide property taxation scheme of enumerating specific property to be taxed in
order to avoid a comprehensive general uniform property tax scheme.20 This pre-
decessor to the uniform property tax levy was on polls and estates, and included
levies on specific types of personal property, as well as the estimated value of a
taxpayer's total personal and real property, although some types of personal prop-
erty were exempt. 21 This was commonly referred to as the state tax. 22 The result-
ing property tax rate and generated revenue varied between different tax jurisdic-
tions because rates depended on the number of polls (voters) and estates in each
jurisdiction.

23

In 1845, the property tax levy was revised to focus on real and personal prop-
erty in order to create a more equitable general property tax.24 This change from a
collection of specific property taxes to a uniform tax created demand for the enu-
meration of comprehensive statutory definitions and property exceptions. 25 The
creation of a general uniform property tax scheme thrust the legislature into a reac-
tive political role, acting to refine and modify the tax laws, as it deemed appropri-
ate.2 6 However, the tax scheme in 1845 was not completely uniform, due to the
numerous exceptions continued by the legislature. 27 Nevertheless, this goal of
uniform property taxation has endured, along with the legislative process that un-
dermines it.

Pure uniformity in property taxation has probably never existed and is not a
realistic goal. There have always been exceptions and exemptions 28 based on the
public policy that exempted the basic necessities for living, such as tools, live-
stock, and some household furniture. Many property tax exemptions, historically,
and at present, are attempts to create a targeted tax relief program, which can make
the tax less regressive, based on an ability to pay.29 For example, Maine's current
circuit breaker program is an exemption, which undermines pure uniformity of
property taxation. This program has been a significant part of Maine's property

19. Lynn, supra note 7, at 11.
20. FRED E. JEWETr, A FINANCIAL HISTORY OF MAINE 112 (1968).
21. Id.
22. Id.
23. Id. at 113.
24. Id. at 116.
25. Id. at 117.
26. Id. at 120.
27. Id.

Since this law marked a change from a specific property tax to a general property tax,
exemptions had to be enumerated. The following property was exempted: the prop-
erty of schools and of benevolent, charitable and scientific institutions incorporated
in the state; all property of the United States or of this state; household furniture not
exceeding $200 to any one family; farming utensils and mechanics' tools; churches
with their furnishings; mules, horses, neat cattle, swine and sheep not exceeding six
months old; property of Indians and property of all persons who, by reason of age,
infirmity or poverty were in the judgment of the assessors unable to contribute toward
the public expenditure.

Id.
28. Id.
29. Id. at 117-18; see, e.g., L.D. 1, pt. E (122nd Legis. 2005).
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tax relief strategy since the late 1980s, with the beginnings of the circuit breaker
strategy occurring in the early 1970s for qualified elderly beneficiaries. 30

The goal of uniformity in property taxation was also apparent in Maine in
2004. In LD 1924, the legislature created a cap on the municipal mill rate for
education 31 that was later modified by the state's most recent property tax reform
effort, referred to as LD 1.32 This is a uniform property tax limitation. Similarly,
in LD 1, the legislature created a property tax levy limit for the non-school side of
municipal budgets. 33

Maine has almost always been over-dependent on the property tax. From
1820 to the beginning of the Civil War, property taxation accounted for at least
fifty percent of the state's revenue. 34 By 1870, property taxation rose to ninety-
eight percent of the entire state revenue.35 As Maine went, so did the rest of the
nation. At the turn of the 19th century, property taxes were the largest revenue
source for state governments. 36

Early in the 20th century, revenues from general uniform property taxes de-
clined as a share of state revenue as a series of new taxes were levied on automo-
biles, gasoline, sales, and income. 37 This shift away from the less-than-perfect
uniform property tax goal, with new taxes on specific types of property and com-
modities, such as automobiles and gasoline, represents a partial reversion to the
taxing of specific types of property that were becoming and are now "essential."
This mix of "uniform" ad valorem taxation and specific property taxes is the mul-
tifaceted mixed bag of property taxes that exist today.

In the 1930s, the New Deal commenced an overall shift in government rev-
enue collection away from states and localities to the federal government, with the
property tax remaining the primary revenue source for local governments. 3 8 This
greater local use of, and dependence on, the property tax generated greater scru-
tiny of property taxation, eventually leading to the enactment of property tax limits
in many localities and in the majority of states across the nation by 2002. 39

Until 1951, one-sixth of Maine's general fund was raised through a statewide
property tax collected by municipalities.40 In 1952, Maine enacted a sales tax,
beginning the transition away from the statewide property tax and toward a rev-
enue collection system of broad-based taxes on sales and income. 4 1

The adoption of a Maine state income tax in 196942 dramatically changed the
state's revenues. The adoption, however, was not easy-it passed both the state

30. Jeff Austin, Circuit Breaker Program Increased Under LD 1, MAINE TOWNSMAN, Mar.
2005, at 27.

31. See L.D. 1924 (121st Legis. 2004).
32. See L.D. 1 (122nd Legis. 2005).
33. See id.
34. JEwErT, supra note 20, at 117.
35. Id. at 121.
36. PROPERTY TAXATION AND LOCAL GOVERNMENT FINANCE 125 (Wallace E. Oates ed., 2001)

[hereinafter OATES].
37. Id. at 128.
38. Id.
39. NATIONAL CONFERENCE OF STATE LEGISLATURES, A GUIDE TO PROPERTY TAXES: PROPERTY TAX

RELIEF 30 (2002) [hereinafter A GUIDE To PROPERTY TAXES].
40. MILLS, supra note 10, at 155.
41. Id.
42. Id. at 153.
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Senate and House by only one vote in each chamber.43 In 1971, the opponents
forced a statewide referendum by citizen petition, which instead of repealing the
tax, resoundingly approved it by seventy-five percent of the vote.44

Maine's reliance on the state income tax grew rapidly. Between 1970 and
1980 the personal and corporate income tax revenue grew by twenty-two percent.4 5

In the next decade the tax grew fifteen percent and another six percent in its third
decade.4 6 Maine state government now receives no revenue from municipal col-
lection of property taxes. 47 Maine's dependence upon sales and income tax col-
lection is clear and is not likely to change in the near term.

As of 2004, forty-three percent of revenue collected was sent back to munici-
palities and property taxpayers in the form of school aid, revenue sharing, home-
stead exemptions, property tax rebates, business equipment tax reimbursements,
local road assistance, tree growth refunds, and general welfare assistance. 48

Maine's current effort to reform and provide targeted tax relief began in 2005
with LD 1.49 LD 1 utilizes several targeted tax relief programs including the cir-
cuit breaker program, which targets classes of taxpayers based on income5 0 and
the homestead exemption, which applies to the assessment of primary residences,
but not to second homes, undeveloped land, or businesses. 5 1

III. THE GOOD AND BAD OF PROPERTY TAXATION

The property tax is essential to local governments in Maine because the tax
has the ability to produce large amounts of revenue, is administratively feasible,
encourages political accountability, and is a stable source of revenue.5 2 Addition-
ally, it yields fiscal and political autonomy to municipalities by providing a de-
pendable source of revenue to keep communities vibrant and effective. 53

Nonetheless, property taxes create discontent for many reasons. First, the tax
is regressive, proportionally collecting more money from the poor and middle class
than the rich.54 Second, property taxpayers cite inequitable assessments that trans-
late into inequitable tax bills.55 Third, the tax is highly visible and imposes unnec-
essary financial burdens on taxpayers, such as large lump sum payments. 56 Lastly,
rising residential property values and reassessments shift the property tax burden
from commercial and business property onto residential property, thus increasing
residential property taxes and resentment.57 Tax reform can shift the burden from

43. Id.
44. Id.
45. Id.
46. Id. at 157.
47. Id. at 156.
48. Id.
49. See L.D. 1 (122nd Legis. 2005).
50. Id. pt. E.
51. ld. pt. E
52. STEVEN C. DELLER, PROPERTY TAX RELIEF: OPTONS AND IssuEs, 4 (1989).
53. DAVID BRUNORI, LOCAL TAX POLICY: A FEDERALIST PERSPECrIVE 126 (2003).
54. DELLER, supra note 52, at 5-6.
55. Id. at 5.
56. Id.
57. Jeff Austin, Homestead Exemption Not Fully Reimbursed, MAINE TOWNSMAN, Mar. 2005,

at 24.
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residential to commercial property without an impact on a municipality's or a state's
economic viability.

The burden of property taxation has continually increased in Maine due to
numerous factors, including increased property values, increased local and state
spending, population growth, unfunded state mandates, and limited alternatives
for local revenue generation. Maine is well above the national average for per-
centage of personal income subject to property taxation.5 8 A failure to address the
continually increasing property tax burden and resulting high taxation rates cause
property taxpayer revolts, as illustrated in Maine by the November 2004 Palesky
Initiative.5 9

For better or worse, Carol Palesky succeeded in placing a property tax reform
citizen initiative-the Palesky Initiative-on Maine's ballot.60 The Palesky Ini-
tiative, drafted very similarly to California's Proposition 13, aimed to limit ad
valorem taxes on real and personal property to a maximum of one percent of full
cash value. 61 Immediately upon the initiative's certification for the referendum
ballot, parties on both sides of the issue began to campaign. Proponents praised
the potential for long overdue property tax relief, while opponents intensely scru-
tinized the initiative's language, legal flaws, and its alleged blindness to fiscal
realities.62 The initiative received significant publicity, spurring fiscal projections,
praise for long overdue relief, fears of political fallout, and worries that state gov-
ernment would come to a grinding halt were the initiative to pass.6 3 In addition,
the legislature, suspicious of the initiative's legality, asked the Maine Supreme
Judicial Court to offer its opinion as to the constitutionality of two pieces of the
proposal. 64 A majority of the court concluded that, even though specific parts of

58. Siegel, supra note 3, at 421.
59. L.D. 1893 (121st Legis. 2004) [hereinafter Palesky Initiative].
60. See id.
61. Id.
62. See In Depth: Tax Reform, Shifting the Burden in Maine, at http://news.mainetoday.coml

indepth/taxreformlmoreviews.shtml (hyperlinks to various editorials and columns from the view-
point pages of the Portland Press Herald, Maine Sunday Telegram, Kennebec Journal, and Morning
Sentinel) (last visited Apr. 29, 2005) [hereinafter Tax Reform].

63. Id.
64. Opinion of the Justices, 2004 ME 54, 850 A.2d 1145. In April 2004, the Law Court was

asked to weigh in on the proposal. Id. 1 1, 850 A.2d at 1147. The legislature sought their
opinion on two specific sections of the Palesky Initiative. Id. The first was whether the proposal's
attempt to roll back current property assessments to their full value in 1996, which would be
subject only to a maximum two-percent increase per year, unless transferred, at which point the
property would be reassessed to current full market value, was unconstitutional. Id. 8, 850
A.2d at 1148. Second, if in fact that roll-back section was unconstitutional, the court was asked
if it would be "severable" from the remaining sections of the proposal, allowing the remainder
to stand. Id. 20, 850 A.2d at 1151. A majority of the court, determining that it was a "solemn
occasion," answered the two questions by stating that the roll back provisions were unconstitu-
tional, but severable from the proposal. Id. 21, 850 A.2d at 1151.

The court reasoned that the Maine Constitution does not allow unequal taxation and that all
taxes should be assessed equally for similar properties. Id. 9, 850 A.2d at 1148. For example,
it would be unconstitutional to tax two identical homes differently because one home was pur-
chased prior to 1996 and the other home was purchased after the 1996-97 assessment. See id.
Furthermore, the court stated that the elimination of the proposal's 1996-97 roll back provision
would not be "so integral to the initiative as to render the entire bill invalid." Id. 1 31, 850 A.2d
at 1153. Therefore, the roll back provision would be unconstitutional and severable from the
proposal, which would allow the remainder to stand. Id.
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