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HAS “THE LOST MUSEUM” BEEN FOUND?
DECLASSIFICATION OF GOVERNMENT
DOCUMENTS AND REPORT ON HOLOCAUST
ASSETS OFFER REAL OPPORTUNITY TO “DO
JUSTICE” FOR HOLOCAUST VICTIMS ON THE
ISSUE OF NAZI-LOOTED ART
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HAS “THE LOST MUSEUM” BEEN FOUND?
DECLASSIFICATION OF GOVERNMENT
DOCUMENTS AND REPORT ON HOLOCAUST
ASSETS OFFER REAL OPPORTUNITY TO “DO
JUSTICE” FOR HOLOCAUST VICTIMS ON THE
ISSUE OF NAZI-LOOTED ART

I. INTRODUCTION

More than fifty years after World War II, a 17t century Flemish painting by
Frans Snyders began its journey home to the descendants of Holocaust survivors
who lost the painting to the Nazis during one of the darkest periods in our world’s
history. On November 20, 2000, the National Gallery of Art in Washington, D.C.
announced its decision to return the painting entitled: “Still Life With Fruit and
Game” after concluding it had been looted by the Nazis during the Second World
War.l The National Gallery’s announcement came after a year and a half of re-
search into the painting’s provenance.2 The painting’s previous owners included
Luftwaffe commander Hermann Goering, Adolf Hitler’s second in command in
the Nazi regime,3 and Karl Haberstock, one of the Nazis’ principal art dealers.# In
1990, the painting was donated to the National Gallery, as part of its 50t anniver-
sary celebration, by a New York art dealer, Herman Shickman, himself a Jewish
refugee who had fled Nazi Germany nearly fifty years earlier.

While there are numerous government and private resources that house some
information on stolen artwork, there is no central registry. As a result, original

1. Michael Dobbs, Museum to Return Plundered Painting; Still Life Was Looted by Nazis,
WasHINGTON Post, Nov. 21, 2000, at A1, 2000 WL 25429578. See also CoMMISSION REPORT infra
note 26, at 15, and accompanying text.

2. Dobbs, supra note 1. The definition of “provenance” is:

[a] chronological history of a work of art traced to the creator by tracking the chain of

transfer of ownership and possession, location, publication, reproduction, and display

. ... Provenance can impart information about, inter alia, authenticity and ownership

but no uniform guidelines exist to determine it, to document it, or to disclose it.
Stephan J. Schlegelmilch, Note, Ghosts of the Holocaust: Holocaust Victim Fine Arts Litigation
and a Statutory Application of the Discovery Rule, 50 Case W. Res. L. Rev. 87, 88 n.7 (1999)
(quoting Jessica L. DARRABY, ART, ARTIFACT & ARCHITECTURE Law § 2.12[2] (3d ed. 1999)).

3. Hector FeLiciaNo, THE Lost MuseuM: THE Nazi CONSPIRACY TO STEAL THE WORLD'S GREAT-
EST WORKS OF ART 32 (1997) [hereinafter FeLiciano]. Feliciano’s book provides an excellent
historical and investigative look into Nazi art-looting that took place during the Second World
War. The author focuses on the private collections of five French Jewish families or art dealers:
the Rothschilds, the Rosenbergs, the Bernheim-Jeune, the David-Weills, and the Schlosses, in
part, due to the size and importance of these collections. Id. at 3. Goering created the Nazis’
first concentration camp at Oranienburg. Id. at 32 See also Dobbs, supra note 1.

4. Dobbs, supra note 1, see also Commission REPORT, infra note 26, at 15.

5. Dobbs, supra note 1.

6. The World Jewish Congress formed the Commission for Art Recovery (CAR), whose
mission is to identify and locate Nazi stolen art and register claims for the victims, at http://
www.comwjc-artrecovery.org (last visited Oct. 7, 2001); the Holocaust Art Restitution Project
(HARP), which documents, researches and tracks Jewish cultural losses during the Holocaust,
at http://www.lostart.org (last visited Oct. 7, 2001); the Art Newspaper, which in January 1999
published on its website a list of individuals involved in the Nazi art trade that was originally
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owners have no efficient way to look for their stolen artwork and legitimate sellers
and good faith purchasers have no efficient method of ascertaining whether the
work they want to sell or purchase has been reported stolen. Claimants must rely
on bills of sale, insurance records, exhibition catalogs, and provenance to prove
title. Plaintiffs whose artwork was looted during the Holocaust face enormous
administrative difficulties in proving ownership. Thefts, in these cases, occurred
more than fifty years ago and, since then, these works of art may have crossed
international borders and changed hands numerous times. Plaintiffs may also have
to prove that there was no prior sale, that they did not voluntarily relinquish title,
and that the art was in fact looted. As a result, Holocaust survivors are often put in
the difficult position of having to engage in exhaustive and expensive historical
and factual research. The history of the Snyders painting illustrates the complex
issues surrounding these cases and the difficulties involved in locating Nazi-looted
artwork and restoring it to its rightful owners.

In 2000, heirs of Edgar Stern, a prominent French Jewish art collector, con-
tacted officials at the National Gallery after learning that the museum had the
Snyders painting from the National Gallery’s website.” The heirs provided the
gallery with evidence “linking the painting to one that had been seized from the
Stern family collection in Paris in early 1941, soon after the Nazi takeover of north-
ern France.”® The National Gallery’s research was part of an overall effort to
investigate the more than 3,000 paintings in its collection, “including 1,600 that
were in Europe between 1933 and 1945 and [thus] could conceivably have passed
through Nazi hands.”®

The gallery first discovered a problem with the painting in April 1999 when
museum researchers discovered it in a catalogue of paintings that had once be-
longed to Karl Haberstock.10 The Haberstock connection concerned National
Gallery curators because Haberstock, “[k]nown for his opulent lifestyle and anti-
Semitic views, . . . had a string of Nazi clients, including Hitler and Goering

... 11 Haberstock “was the most important art dealer in the Third Reich, [ac-
cording to] Jonathan Petropoulos, an art historian at Claremount-McKenna Col-
lege in California and one of the world’s leading experts on Nazi-looted art.”12
According to documents unearthed by Petropoulos, Haberstock first began selling
artwork to Hitler in 1936 and shortly thereafter became part of “the inner sanctum

issued in 1946 by the United States Office of Strategic Services (OSS) (The Art Trade Under the
Nazis: The Not So Secret List), at http://www.theartnewspaper.com,; the Art Loss Register, which
maintains a computer database of stolen and missing works of art, antiques, and valuables and
assists law enforcement agencies on an international level to help recover stolen art, discourage
art theft, and prevent fraud, at http://www.artloss.com (last visited Oct. 9, 2001); and the Inter-
national Foundation for Art Research (IFAR), which maintains a database of stolen art and of-
fers a comprehensive authentication service to assist researchers in the resolution of questions,
at http://www.ifar.org (last visited Oct. 9, 2001). Interpol and the Federal Bureau of Investiga-
tion (FBI) also have databases but they are not accessible to the general public. See also Kelly
Diane Walton, Article: Leave No Stone Unturned: The Search For Art Stolen By the Nazis and
The Legal Rules Governing Restitution of Stolen Art, 9 ForRDHAM INTELL. Prop. MEDIA & ENT. L.J.
549, Appendix (1999) (author lists additional sites that provide information on art theft).

7. Dobbs, supra note 1; see also Commission REPORT, infra note 26, at 15.

8. Dobbs, supra note 1.

9. W

10. Hd.

il..1d.

12. Id. Jonathan Petropoulos also served as Research Director, Art/Cultural Property to the
Commission. See CommissioN REPORT infra note 26, at 51, and accompanying text.
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of Nazi bureaucrats.”13 Archival records revealed that a Snyders still life, match-
ing the description of the Snyders in the National Gallery’s collection, had been
registered in 1941 at the Jeu de Paume in Paris, the museum used by Goering as
the main repository for stolen artwork.14

The painting, according to Nazi records, had been confiscated from Edgar
Stern’s widow, Marguerite, who had remained in Paris throughout the war.15 The
Nazis were meticulous about labeling and cataloguing looted artwork using the
initials “ST” as an identifying mark.16 Scrawled across the back of the Snyders
canvas were the initials ST, a further indication that it had been looted by the
Nazis.17 In addition, the Stern heirs were able to provide the curators of the mu-
seum with photographs of the backs of other Stern paintings which had been con-
fiscated by the Nazis bearing similar markings, thereby substantiating their claim.18

Exactly what happened to the painting following the war is not clear, although
researchers believe Haberstock passed the painting on to a close collaborator, Baron
von Pollnitz.19 In 1968, von Polinitz sold the Snyders to Shickman, the Manhat-
tan dealer who had fled Nazi Germany thirty years earlier, and in 1990, Shickman
donated the painting to the National Gallery.20

The museum’s decision to return the only Snyders in its collection is one of
the more recent in a string of cases forcing museums to grapple with the issue of
what to do with artwork in their collections that may have been stolen by the Nazis
during the Holocaust. The primary reason for the increase in Nazi-looted art claims
of late is that records and documents that have been locked away in government
archives for more than half a century are only just now becoming available to the
public.2! In the past decade, governments in Germany, the former Soviet Union,
France, and Switzerland have begun to declassify government archives and docu-
ments which were closely held during the Cold War.22. How much of this artwork
wound up in American collections following the war is unclear. Over the past few
years, however, a number of museums including the Museum of Fine Arts in Bos-
ton, the Seattle Art Museum, and the Art Institute of Chicago have determined that
works in their collections were in fact looted by the Nazis during the Holocaust
and have either negotiated financial settlements with the families or returned the
works to them,23

These cases may involve state, federal, and international law and raise ques-
tions about the rights of original owners and good faith purchasers. They have

13. Dobbs, supra note 1.

14. Celestine Bohlen, National Gallery to Return a Family’s Painting Looted by the Nazis,
N.Y. Times, Nov. 21, 2000 at E1, 2000 WL 28283205; see also FeLICIANO, supra note 3, at 36,

15. Dobbs, supra note 1.

16. Id.

17. Id.

18. Id.

19. Id. See also CoMMISSION REPORT infra note 26, at 15.

20. Dobbs, supra note 1.

21. See CommissioN REPORT infra note 26, at SR-212. See also House Banking Hearing 1998,
infra note 181 (testimony of Glenn Lowry) and accompanying text.

22. See Michelle 1. Turner, Note, The Innocent Buyer of Art Looted During WWII, 32 VanD.
J. Transnat’L L, 1511, 1520 (1999).

23. Ron Grossman, Key to Art Nazis Stole May be Locked Away; Commission's Plan to
Publish Postwar Loss Claims in Peril, CHicaco TriBuNg, Dec. 17, 2000, at 1, 2000 WL 29787584
(based on an investigation of documents at the National Archives).
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generated much discussion among legislators, courts, and the art community about:
(1) how to establish ownership or title; (2) when must a demand be made and what
is the relevant statute of limitations to make it; (3) what rights, if any, does a bona
fide purchaser have in a stolen or looted work of art and; (4) what claims run
against professional sellers such as art dealers who bought and/or sold stolen or
looted art.24 The law is far from straightforward on these issues. At least one
commentator has predicted that “as the generation that lived through World War II
shrinks, works of art that made their way out of Nazi-controlled Europe [that could
not be easily sold or transported] will begin to resurface through donations or dis-
positions by heirs . . . [and] make for a growing number of looted art claims in the
coming years.”23

In the final days of President Clinton’s administration, the Presidential Advi-
sory Commission on Holocaust Assets in the United States issued its report en-
titled: Plunder and Restitution: The U.S. and Holocaust Victims’ Assets.26 The
report purports to be “the most comprehensive examination ever conducted of the
federal government’s handling of the assets of Holocaust victims that came into its

24. Hector Feliciano, Owen Pell, Nick Goodman, Symposium, Nazi-Stolen Art, 20 WHITTIER
L. Rev. 67,73 (1998).

25. Feliciano et al., supra note 24, at 73. See also Howard N. Spiegler, Recovering Nazi-
Looted Art: Report from the Front Lines, 16 Conn. J. INT’L. L. 297 (2001) (Mr. Spiegler is a
partner in New York’s Herrick, Feinstein LLP, an international law firm with expertise in art-
related cases. The firm has extensive experience in representing foreign governments, heirs of
victims of the Holocaust, families of renowned artists and other claimants in connection with
the recovery of art and antiquities.).

26. PLUNDER AND RESTITUTION: THE U.S. AND HOLOCAUST VlC'l'lMS AssETs, FINDINGS aND REC-
OMMENDATIONS OF THE PRESIDENTIAL ADVISORY COMMISSION ON HOLOCAUST ASSETS IN THE UNITED
STaTES AND STAFF REPORT 15 (2000), available at http://www.pcha.gov/PlunderRestitution.html
[hereinafter Commission Report]. The Presidential Advisory Commission on Holocaust Assets
in the United States was created by P.L. 105-186, which passed the Congress by unanimous
support and was signed into law by President Clinton on June 23, 1998. Id. at 1. The Commis-
sion was directed to:

— “‘conduct a thorough study and develop a historical record of the collection and

disposition of the assets [of Holocaust victims] if such assets came into the posses-

sion or control of the Federal government . . .”

— “review comprehensively any research” by others “into the collection and

disposition” of assets of Holocaust victims “to the extent that such research focuses

on assets that come into the possession or control of private individuals, private

entities, or non-Federal government entities within the United States;” and

— *“submit a final report to the President that shall contain any recommendation for

such legislative, administrative, or other action as it deems necessary or appropriate.”

The President then “shall submit to the Congress any recommendations” that he

“considers necessary or appropriate.”
Id. (internal footnotes omitted). The Commission consisted of 21 members, including eight
Members of Congress, representatives of the Departments of the Army, Justice, State, and Trea-
sury, the Chair of the Holocaust Memorial Council, and eight members of the general public
from across the United States. See http://www.pcha.gov/aboutpcha.htm (last visited Oct. 8,
2001). For a complete list of Commission members, see CommissioN REPORT, supra note 26, at
ill.

It should also be noted that the legislation establishing the Commission originally called for
its final report to be submitted to the President on December 31, 1999. Because the Commis-
sion, however, had to review 45 million pages of documents, Congress passed the U.S. Holo-
caust Assets Commission Extension Act of 1999 to extend the deadline to December 31, 2000.
See U.S. Holocaust Assets Commission Extension Act of 1999, Pub. L. No.106-155, 113 Stat.
1740 (1999).
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Nazi war criminal records.203 By declassifying information, the legislation aimed
to acknowledge the horrors of the Holocaust and to achieve justice for survivors
and their heirs. The Commission, working with the Nazi War Criminal Records
Interagency Working Group (IWG), helped facilitate the declassification of 400,000
pages of Nazi related records by the Central Intelligence Agency (CIA), the Fed-
eral Bureau of Investigation (FBI), the National Security Council, the Justice De-
partment, the State Department, the Department of Defense, and other branches of
the United States Government with the hope of offering “a clearer picture of the
policies and actions of our government before, during, and after the Holocaust,”204

VII. AGREEMENTS AND RECOMMENDATIONS THAT EMERGED FROM THE
COMMISSION’S EFFORTS

At the end of 2000, The Presidential Advisory Commission on Holocaust As-
sets in the United States issued its final report entitled: Plunder and Restitution:
The U.S. and Holocaust Victims’ Assets.205 The report details the history of how
the United States government handled gold, securities and other valuables—in-
cluding artwork—that it controlled during, or after, the war.206 The report makes
a number of recommendations regarding policy initiatives which the Commission
believed appropriate in view of new information uncovered by the Commission
and in recognition of the work left undone by our government’s policies during the
war.207 The Commission was also able to “reach agreements with Federal and
non-Federal institutions regarding best practices to be followed in the identifica-
tion, recognition and restitution of Holocaust assets to their rightful owners.”208

A. Agreements Reached to Better Investigate Provenance

1. The Museum Community

The Commission, the Association of Art Museum Directors . . . and the American
Association of Museums . . . agreed that the museum community would affirm its
commitment to a series of standards to govern provenance research about art
from the Holocaust era, including full disclosure and publication of that research
on the Internet in a central and accessible registry.209

203. Nazi War Crimes Disclosure Act, Pub.L. 105-246, 12 Stat. 1859 (1998).
204. Senate Foreign Relations Hearing 2000, supra note 28 (testimony of Edgar M.
Bronfman)..
205. CommissioN REPORT, supra note 26.
206. Id. ati.
207. Id. at i-ii.
208. Id. atii.
209, Id. at 3. Atahearing held by the Commission in New York on April 12, 2000, American
museums committed themselves to providing public access to information about Holocaust era
works in their collections. /d. at 18. The directors present agreed to full disclosure, which
means:
(1) all Holocaust-era works will be identified and disclosed and all provenance
information in the possession of the museums regarding those works will be
disclosed,;
(2) such provenance information will be disclosed, even where there are no known
gaps; and
(3) provenance research by museums will be a continuing process with additional
information disclosed as it becomes known.

.
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The museum community also agreed to restitution in cases where claims could
clearly be established, noting that a number of museums, including the Seattle At
Museum, the North Carolina Museum of Art and the Denver Art Museum, have
returned valuable works that the museums had in their collections to the families
of the original owners.210

The Commission’s work contributes to the ongoing effort to improve art prov-
enance research in two ways:

(1) through the posting on [the Commission’s] website of two American intelli-
gence reports on the Hermann Goering and Adolf Hitler [art] collections; and

(2) through the development of a database for outstanding claims for [artwork
and other] cultural property collected between 1952-1956 by Ardelia Hall, the
Arts and Monuments Advisor in the Department of State 21!

2. The Library of Congress

The Commission reached a similar agreement with the Library of Congress.

210. Id. at 18. The Commission also pointed out that “[tlhe Boston Fine Arts Museum
recently settled a claim under a part purchase, part donation agreement with the heirs that al-
lowed the museum to keep the painting.” /d. In a letter to the Commission from Edward H.
Able, Jr., President and CEO of the American Association of Museums (AAM), the AAM stated:

1 hope you are left with no doubt that the museum community completely agrees to
the goal of “full disclosure” as set forth in the Commission’s findings. The American
Association of Museums is committed to helping museums achieve this goal through
the publication of instructional information on provenance research, dissemination of
sample policies and procedures, and development of website standardization and a
searchable central registry.

We look forward to working with you on some of these topics as we move for-
ward in this effort.

We have reviewed the test of the draft findings and recommendations related to
museums and we support them completely and are prepared to work toward imple-
menting the provisions it includes.

Id. at 59. In a similar letter to the Commission from Katherine Lee Reid, President of the

Association of Art Museum Directors, the Association stated:
Thank you and the Commission for your continued efforts to resolve one of the most
difficult issues of our time—the restitution of Nazi looted art to its rightful owners.
The goal of the AAMD is consistent with the Commission’s, but even more impor-
tantly is responsive to the obligations we all share to survivors, their families and
others who suffered the horrors and injustices of Nazi aggression. Our commitment
has long been to focus resources on researching the provenance of our collections
following a process that recognizes these individuals as priorities. In that spirit, we
have reviewed the Commission's finding and recommendations and are in complete
agreement with the goals of full disclosure as set forth in the Commission’s findings
and we support completely the Commission’s findings and recommendations and we
commit ourselves to working toward implementing the provisions included in the
findings and recommendations.

Since 1998 AAMD members have been researching their collections for gaps in
provenance of works that might have been Nazi-looted and have made this research
available on their Web sites. A broader assessment of all relevant works acquired by
our museums since the beginning of the Nazi era continues, and will ultimately en-
compass our collections as a whole.

Id. at 60.
211. Id. at 3-4.
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After World War II, the Jewish Cultural Reconstruction, Inc. (JCR)212 distributed
books that the Nazis had looted, to American libraries, including the Library of
Congress.2!3 As part of the Commission’s research into the history of the JCR, the
Commission learned that “between July 1, 1949 and January 31, 1952 the [organi-

* zation] transferred about 158,000 items to libraries in the United States.”214 The
documents, examined by the Commission, reveal that the JCR sent nearly 6,000
books and periodicals to the Library of Congress and the JCR defined 107 of those
books and periodicals as rare.215 Other items looted by the Nazis were suspected
by the Commission to have also made their way to the Library of Congress but
through other channels.216 Following months of discussions with the Commis-
sion, the Library of Congress agreed to recognize the provenance of certain books
in its collection that had been looted by the Nazis.217

B. Commission Recommendations

1. A Foundation Should be Established to Carry On the Commission’s Work

The Commission urged Congress to establish a Foundation to carry on the
important work that has been accomplished to date.2!® The Foundation would
promote further research and education in the area of Holocaust-era assets and
restitution policy, and promote innovative solutions to contemporary restitution
policy issues.219 It would be authorized to accept private contributions, which
would be tax deductible, as well as appropriated funds, and the Foundation would
“sunset” in ten years.220 The Foundation would provide centralized repositories
for research and information about Holocaust-era assets.221 This would include
compiling and publishing a report that integrates, synthesizes and supplements the

212. 1d. at 13. The JCR is an organization created in 1947 to preserve cultural assets of the
Jewish people and property that was identified as having been looted from Jewish people or
Jewish communal institutions, but was unclaimed. Id.

213. Id. Among the libraries that received books were Harvard University, Johns Hopkins
University, New York University, the University of lowa, Brandeis University, Hebrew College,
and the Jewish Institute of Religion. Id.

214, Id.

215. 1d.

216. Id. at 13.

217. Id. Following a meeting between the Commission and the Librarian of Congress, the
library agreed to sample its Hebraic collection of approximately 165,000 volumes that could
have been looted because they were published before 1945 and were in Europe between 1933
and 1945. Id. at 13, The survey found about 2,300 books and periodicals that it had received a
few years after the war from JCR and another 200 that were clearly looted from Jewish victims
of the Holocaust and came to the Library of Congress by other means. Id. The library plans to
create a “virtual library” of JCR titles and related books that the public will be able to search
online. /d. at 14, The Library is also setting up a system that will allow users to go to a single
site to search every title in this special collection and plans to “make the list available to agen-
cies, organizations and individuals involved in the restitution of Holocaust era assets and will
restitute any of these volumes upon establishment of a legitimate claim.” Id.

218. Id. at 21.

219. Id.

220. Id. “The Foundation should coordinate its activities with governmental and nongovern-
mental organizations and individuals and provide that any of its responsibilities that are ongoing
at the time of the Foundation’s sunset be absorbed into another entity.” Id.

221. I1d.
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research on the Holocaust-era assets prepared by various commissions in other
countries.222

In addition, the Foundation would be responsible for developing tools to aid
both individuals and institutions in determining ownership of Holocaust victims’
assets.223 This would include implementing the agreement reached with the Ameri-
can Association of Museums and the Association of Art Museum Directors. More-
over, the Commission recommended that the Foundation “cooperate with the mu-
seum community to provide for the establishment and maintenance of a searchable
central registry of Holocaust-era cultural property in the United States.”224 The
registry would have uniform standards for data entry and would make all prov-
enance information accessible over the Internet.225 The Commission recommended
that museums disclose the provenance information regarding the works in their
collections that is known currently, that they continue to supplement that informa-
tion with new information as it becomes available, and that Congress provide the
necessary funds to assist in establishing and maintaining the registry.226 The Foun-
dation would also work with the private sector to develop and promote common

222. Id. at 21. The Foundation would also °
review the degree to which foreign governments have implemented the principles
adopted at the Washington Conference on Holocaust-Era Assets and the Vilnius Inter-
national Forum on Holocaust-Era Looted Cultural Property, and should encourage
the signatories that have not yet implemented those principles to do so . . . [and]
provide for coordinated and centralized dissemination of information about restitu-
tion programs, working with such organizations as the Conference on Material Claims
Against Germany and others,

Id.

223. Id.

224. Id. at 22,

225. Id.

226. Id. In addition, the Foundation would:
- Make grants to encourage the creation and expansion of mechanisms—including
publicizing the availability of such resources—to assist claimants in obtaining speedy
resolution of claims (grants would not cover attorney’s fees);
- Encourage the use of alternative dispute resolution (ADR) by making grants to
enable claimants who cannot otherwise afford such services to make use of them
(again, attorney fees would not be covered); .
- Provide a grant to an appropriate institution or institutions to establish and maintain
a computerized, searchable database of Holocaust victims’ claims for the restitution
of personal property;
- Support the museum community in its efforts to implement full disclosure of
Holocaust-era provenance research . . . [and] regularly publish lists of Holocaust-era
artworks returned to claimants by museums in the United States;
- Cooperate with appropriate institutions, such as the Institute for Museum and
Library Services, to fund grants to museums, libraries, universities, and other
institutions holding Holocaust cultural property for the conduct of satisfactory
provenance research;
- Fund a cross match of records developed by the 50 states of unclaimed property
from the Holocaust[-]Jera that has escheated against databases of victims names,
including the database of victims, maintained by Yad Vashem, the Holocaust
Martyrs’ and Heroes’ Remembrance Authority in Israel and others. The results
should be widely publicized to enable people with legitimate claims to seek return of
their assets.

Id. at 21-22.
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standards and best practices for research on Holocaust-era assets.227

2. Review Artwork in Federal, State, and Private Institutions

The Commission recommended that the President require a thorough review
of Holocaust-era assets in federal, state and private institutions, including military
bases and other Department of Defense (DoD) installations both here and abroad,
similar to the reviews now going on in museums and the Library of Congress.228
Government buildings would be required to subsequently return any Nazi-looted
assets to victims or their heirs.229 Commending the Library of Congress for rec-
ognizing the unique provenance of the books it received from the JCR, the Com-
mission urged other libraries in receipt of books from the JCR to follow the Li-
brary of Congress’ example.230 The Commission also commended the National
Gallery of Art for its research into the provenance of Holocaust era art in its collec-
tion.231

The Commission further recommended that the President require DoD to “de-
velop, in concert with veterans’ service organizations, a program to promote the
voluntary return of victims’ assets that may have been taken by members of the
Armed Forces as war souvenirs.”232 The Commission also encouraged private
institutions holding similar assets to be diligent in their attempts to locate the rightful
owners, or their heirs, and return these assets once legitimate claims have been
established.233

3. Encourage Archival Research

The Commission stressed the need to preserve archival records of the Holo-
caust era and facilitate research into such records.234 Along these lines, the Com-
mission also recommended that the IWG, which has been working to declassify

227. Id. at 23, This would include monitoring the implementation of the Commission’s
agreement with the museum community regarding full disclosure. Id.

228. Id. at 23.

229. Id.

In the event that an asset located in a federal institution is found to be a looted asset
for which no claim by a legitimate owner is known, the asset should be left where it
is located and its history acknowledged with immediate appropriate public notice and
recognition that remains in place until such time as a successful claim is made with
respect to the asset.
Id. Federal institutions should be diligent in their attempts to identify the rightful owner or heirs
of any looted assets and then work to return them to their rightful owners. Id.

230. Id. The Commission also commended the National Gallery of Art for its research into
the provenance of Holocaust-era art in its collection. Id.

231. Id.

232. Id. at 24.

233. Id.

234. Id. a1 24. More specifically, the Commission urged the federal government to establish
and appropriately fund a comprehensive effort to preserve Holocaust-era records under its con-
trol. Id. The Commission recommended that the federal government “establish and maintain
maximum public access to national archives containing documents and other materials related
to Holocaust-era assets by providing Federal funds to support the development and publication
of research guides and finding aids for Holocaust-era materials by the National Archives and
Records Administration (NARA) and other federal and nonfederal institutions.” Id.
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remaining Nazi era documents throughout the U.S., be fully funded to continue its
operations until January 2005.235
4. Set DOD Policies for Future Conflicts
The Commission recommended that DoD make preparations to ensure that
these issues will be addressed in future conflicts.236
5. Continue to Promote International Commitment to Addressing Asset Restitution

The Commission also urged the United States to continue its leadership role in
promoting the international community’s commitment to addressing asset restitu-
tion issues.237

235. Id. The IWG is comprised of representatives of the public, the National Archives, the
FBI, the CIA, the DOD, the National Security Council, the Department of Justice, the Depart-
ment of State and the Holocaust Memorial Museum. House Banking Hearings 2000, supra note
62.

236. CommissioN REPORT, supra note 26, at 24. Specifically, the Commission recommended
that DOD:

{R]eview existing policies, orders, directives, and regulations governing the control
of and accountability for the national and individual property that may come under
U.S. military control when the military is deployed on operations in foreign countries
to ensure that such policies, orders, directives, and regulations are both adequate and
appropriate. The Department of Defense should establish or enhance such polices,
orders, regulations, and directives as required to ensure their efficiency. The Depart-
ment of Defense should review the training provided to U.S. service members and
Department of Defense civilians regarding the handling, control and accountability
of property of foreign governments and their nationals that U.S. forces may encounter
during operation deployments. Such training—especially pre-deployment training—
should sensitize deploying forces to the moral and legal imperatives associated with
the proper handling and safeguarding of national and personal assets consistent with
operational requirements. The Department of Defense shouid be encouraged to work
cooperatively with the Foundation and other relevant institutions to develop or refine
training for U.S. service members and Department of Defense civilians to prepare
U.S. forces to meet the challenges and responsibilities while deployed on operational
missions overseas when they encounter national and/or individual property. Such
training would ensure that deploying U.S. forces understand and can apply the critical
lessons learned from their actions during World War II.
Id. at 24-25.

237. Id. at 25. The Commission recommended that:

« The United States should establish as a factor in its bilateral relations with nations
to which the United States restituted looted assets the identification and publication
of information regarding the degree to which the governments of those nations
restituted such assets to the rightful owners or their heirs.
* The President should maintain the positions of Special Envoy for Holocaust Issues
at the State Department with the rank of Ambassador and Special Representative of
the President and Secretary of State for Holocaust Issues. The Office of Holocaust
Issues at the State Department be maintained with adequate resources to assist these
positions.
* The President should instruct the Special Envoy for Holocaust Issues at the State
Department to continue to encourage foreign governments to make their archives
open and accessible and to cooperate with the worldwide archival reproduction
program of the United States Holocaust Memorial Museum, as well as to restitute
communal and personal property in a nondiscriminatory way.

Id.
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6. Congressional Action

In addition, the Commission also recommended that “the President should
urge Congress to pass legislation that removes impediments to the identification
and restitution of Holocaust victims’ assets.”238 Specifically, the Commission
advocated amending the Federal Inmunity from Seizure Act to provide that “an
importer of Holocaust-era cultural property seeking immunity from seizure of that
property must provide notice of the application to a designated organization repre-
senting Holocaust victims and/or their heirs.”239 With respect to the artwork for
which immunity is sought, the application for immunity should state that the art-
work in question is not the subject of a claim listed on the comprehensive claims
database being proposed by the Commission.240

The Commission went on to recommend that Congress amend the National
Stolen Property Act to “preclude as a defense in a forfeiture action involving the
Act that the Holocaust-era art or cultural property lost its status as stolen property
(a) when it was recovered by law enforcement or military authorities or (b) when
title was transferred in a country whose laws provide that stolen property loses its
status as such when a sale or transfer occurs.”241

Finally, the Commission urged Congress to “reopen the claims process for
victims and their heirs whose property was vested in the Alien Property Custodian
but not returned . . . authorize the Foreign Claims Settlement Commission to adju-
dicate any such claims and . . . provide an appropriation adequate to fund any
awards.”242

VHI. DISCUSSION OF THE COMMISSION’S RECOMMENDATIONS

A. Central Registry is Long Overdue

Records including a list of claims made immediately after the war for missing
works of art have been hidden away in government archives for over fifty years,
frustrating efforts of Holocaust survivors and the art world to track down thou-
sands of paintings and cultural treasures looted by the Nazis. The Commission
had been working to produce information in a way that would be easily accessible,
but its congressional mandate ran out before it could complete the database on its
own. As a result, the Commission has recommended that additional measures be
taken to ensure its completion and continuing this project will require additional
federal funding. The records that the Commission had been using to build the
database are contained in the thirty-five rolls of microfilm made by State Depart-
ment employee Ardelia Hall and they contain thousands of pages of claims filled
out in half a dozen languages immediately after the war by Holocaust survivors
and museums whose collections were pillaged during the Nazi occupation of Eu-
rope. These documents record Nazi looting of furniture, household effects, rare
books, Jewish religious materials, musical instruments, antiques, stamp and but-
terfly collections and fine art and they contain key information regarding signifi-

238. Id.

239. Id.

240. Id. at 25-26.
241, Id. at 26.
242, Id. at 26.
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cant works of art that disappeared during this period.

Paul Rosenberg was a leading Parisian art dealer and represented a number of
important artists including Matisse and Picasso.243 The Rosenberg Gallery was a
prime target of Nazi looters after the fall of France in 1940 and since the war, the
Rosenberg family has been searching for missing works, such as Matisse’s
“Odalisque,” which was recently returned by the Seattle museum.244 In 1995,
Hector Feliciano published “The Lost Museum,” one of the first books to address
the problem of Nazi-looted art. Paul Rosenberg’s daughter-in-law, Elaine
Rosenberg, provided a photograph of the family’s missing Matisse for the book.245
Her daughter showed the book to a friend who was the nephew of the Seattle
collector who had purchased the painting and donated it to the Seattle Museum.246
The Rosenberg family might have been able to recover the Matisse much earlier if
these documents had been available to art galleries and auction houses immedi-
ately following the war. The painting passed through the Knoedler Gallery in New
York in 1954 before making its way to the Seattle collector.247 The gallery might
have been less willing to handle the painting if information had been available
making it “public knowledge that the painting had been looted during the Nazi-
era.”248 The central registry will serve to put purchasers on notice that a problem
with title may exist. Such notice will penalize buyers who purchase art under
suspicious circumstances and fail to adequately investigate title.

Numerous historians, art experts, commentators and some courts have noted
the benefits of a central registry. Posting this information in a searchable form on
the Internet will help museum officials research the provenance of works in their
collections and help claimants recover lost or stolen art. The registry would go a
long way toward facilitating the settlement of looted art claims, making it easier
for Holocaust victims to pursue their claims. As a result, the Bush administration,
at the very least, should supply additional federal funding to ensure that the impor-
tant work of creating the central registry is completed.

B. Provenance Reviews in Federal Buildings, Libraries, Private Art Galleries,
and Auction Houses

A central registry will also make it easier for provenance research, similar to
that which is now occurring in public museums, to take place in federal buildings,
other libraries, private art galleries, and auction houses. The Commission did not
have time to reach a similar disclosure agreement with all of these groups.249 As
a result, similar efforts with commercial galleries should be pursued.

C. Lessons Learned From WWII Restitution Policy

Problems with U.S. restitution policy following the war illustrate the need to
ensure that DoD polices for future conflicts include training regarding looting dur-
ing wartime and the need for swifter restitution to the victims of war. The Com-

243, See generally FELICIANO, supra note 3.
244. Id.

245. Grossman, supra note 23.

246. Id.

247. Id.

248. ld.

249, ComMissiON REPORT, supra note 26, at 24,
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mission also recommended doing more research into the roles of Latin America
and Switzerland in trafficking and providing a haven for stolen art that eventually
found its way into American collections.230 This research will help to facilitate an
understanding of how artwork was smuggled into this country and perhaps how to
prevent it in the future.

D. Integration of Similar Commission Activity in Other Countries

The single most important research task, according to the Commission’s re-
port, is “the integration of the Commission’s research findings with those of all the
other historical Commissions around the world that have been at work on related
issues.”251 The Commission recommends synthesizing the work that has been
done by other commissions to produce the most comprehensive and detailed his-
tory of the Holocaust that has ever been assembled.252 Additional research is
warranted with respect to archival records in the United States that were incom-
plete at the time the report was finished and supplementary information that may
be available in foreign archives which is often more restricted than those here in
the United States.253 One of the most important untapped resources is Russia—
United States access to Russian archives has been spotty and unpredictable ac-
cording to the Commission.254 Continuing to push for the declassification of ad-
ditional documents will further restitution efforts.

E. Recent Case lllustrates the Value of a Central Registry

Looted works might have been returned to their former owners decades ear-
lier had the claim forms, which were filled out by Holocaust survivors when the
war ended, been available to the public in the immediate postwar years. Early in
2001, Yale University announced that it had received a claim alleging that “Le
Grand Pont,” a painting by Gustave Courbet, which has been hanging in the
University’s Art Gallery for twenty years, had been stolen by the Nazis.255 The
Chicago Tribune, after an examination of records at the National Archives, discov-
ered that another claim on the painting had been filed in 1948 “in a letter to the
U.S. occupation forces in Germany from an attorney representing Josephine
Weinmenn, the mother of the current claimants.”256 Her claim was one of those

- 250. Id. at SR-213.

251. Id. at 20, SR-215.

252. Id.

253. Id. at 19.

254. Id. at 19. Similar problems exist in other countries—at the Stockholm Conference held
in January 2000 an official joint statement recognized archival access as an important issue, and
then Deputy Secretary Eizenstadt called for the opening of all records relating to the Holocaust.
House Banking Hearings 2000, supra note 62.

255. Ron Grossman, 1948 Letter Backs Claim of Nazi Theft; A Newly Uncovered Note Shows
How a Coming Federal Database May Help Determine If Looted Art is Hanging on Museum
Walls, CHicaco TriBUNE, Feb. 11, 2001, at 1, 2001 WL 4040316.

256. Id. The 1948 letter states that Weinmann, who then lived in New York, notified the
Americans that she had purchased the Courbet at an auction in Berlin in the 1930s and upon
fleeing Germany, she left the painting with the family’s secretary who was to send it abroad. Id.
The letter shows that the family made their claim promptly following the war and addressed it to
the proper authorities as required. /d. Weinmann and her family had remained in Germany after
the Nazis came to power feeling protected by their Czechoslavakian citizenship, but when Hitler
moved to take over Czechoslavakia, his mother decided it was time to leave. /d. at4. In 1939,
a year after the Weinmanns left Berlin, the Nazis confiscated their villa as “alien property.” Id.
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that Ardelia Hall wanted to make public to American art museums after the war,
however, it, like thousands of others, remained buried in government archives.257
The facts surrounding this case, which have just recently come to light due to the
declassification of these documents, demonstrates just how useful the central data-
base, proposed by the Commission, may be in resolving these types of claims.

Nazi records show that in 1933, Dr. Herbert Schaefer, who had recently gradu-
ated from law school, joined the Sturmabteilung, or S.A., a paramilitary Nazi or-
ganization “‘devoted to street fighting against the party’s political enemies and en-
forcing boycotts against Jewish-owned businesses.”258 Schaefer, who is now 90
years old and living in Spain, allegedly bought the painting in Berlin in the late
1930’s but declined to provide details on who he purchased it from.259 In 1947, he
asked his housekeeper to transport the painting, along with two others, to Sweden
because of the “generally insecure situation in Berlin.”260 According to court
records, the bus she was traveling on was stopped by British soldiers, the art was
confiscated, and the British turned the Courbet over to the art museum in Ham-
burg, Germany.26] Twenty years later, Schaefer successfully brought suit to re-
cover the Courbet and later put his collection on long-term loan to Yale.262 When
it was on exhibit, a friend of one of Weinmann’s heirs saw the painting prompting
the family’s legal claim.263

Further complicating this case, the records also show that in the 1920s and
1930s, “Le Grand Pont” was owned by Max Silberberg, whose collection, accord-
ing to art historians, was sold off at a forced sale by the Nazis.264 Weinmann
indicated she bought the painting in 1932, but her son believes it may have been
later than that, in which case, she may have bought it at an auction, which scholars
believe disposed of the Silberberg collection.265 According to a stolen art detec-
tive, who was hired by the Weinmanns, the auction catalog “contain[ed] the cryp-
tic notation ‘from the collection of S.’266 The attorney for the Weinmanns, at the
time of the writing of this Comment, hoped to discuss a settlement with Yale and
Schaefer was planning on defending his right to the painting in court.267

IX. CONCLUSION

Before the Commission’s term expired, it sent copies of its report to President
George H. Bush and every Member of Congress. From a public policy standpoint,
the growth of the Internet268 has made it easier than ever before for would be

257. id.
258. Id.
259. Id.
260. id.
261. Id. Records show the art was confiscated because the housekeeper could not produce an
export license. Id.
262. Id.
263. Id.
264. Id.
265. Id.
266. Id.
267. Ild.
268. The Court in Reno v. American Civil Liberties Union, 521 U.S. 844 (1997) defined the
Internet as:
[Aln international network of interconnected computers. It is the outgrowth of what
began in 1969 as a military program called “ARPANET,” [Advanced Research Project
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purchasers of valuable art to conduct reasonable investigations into the provenance
of artwork they wish to acquire. Access to documents that have been hidden from
public view in government archives for more than half a century may provide the
key to resolving some of the mysteries of what happened to important works of art
that still remain missing so many years after the end of World War II. Govemn-
ments have an obligation to do what is necessary to return these works to their
original owners or their heirs. Representative James Leach, Chairman of the House
Banking Committee that held hearings on the issue of Holocaust Assets, noted in
1998 that: “stolen property must be returned. Pillaged art cannot come under a
statute of limitations. 269

There has been a renewed effort over the past few years to provide a measure
of justice to survivors of the Holocaust all around the world while they are still
alive.270 Ten percent of Holocaust survivors are dying each year.27! As President
Clinton noted in 1998: “There can be no way to deliver full justice for the many
millions of victims of Nazi persecution, and we know that the‘unspeakable losses
of all kinds that they suffered will never be made whole.”272 Yet we may be able
to provide some relief by hastening the restitution they undeniably deserve. The
problem of Nazi-looted artwork has a complicated history and there are no easy
solutions. The declassification of government documents and the recommenda-
tions made by the Commission provide a real opportunity to bring Holocaust sur-
vivors some measure of justice, albeit in a small way given the atrocities these
people suffered. Establishing a central art registry database containing the infor-
mation that is now being released from government archives will better enable

Agency] which was designed to enable computers operated by the military, defense
contractors, and universities conducting defense-related research to communicate with
one another by redundant channels even if some portions of the network were dam-
aged in a war. While the ARPANET no longer exists, it provided an example for the
development of a number of civilian networks that, eventually linking with each other,
now enable tens of millions of people to communicate with one another and to access
vast amounts of information from around the world. The Internet is “a unique and
wholly new medium of worldwide human communication.”
Id. at 849-50.

269. Press Release, Rep. James A. Leach, Chairman, House Banking and Financial Services
Committee, Statement on World War II-Era Looted Artworks and Insurance Policies, Govern-
ment Press Release, Feb. 12, 1998, available at 1998 WL 7321749.

270. CommissioN REPORT, supra note 26, at 4. The Commission points to a variety of factors
which have contributed to this heightened awareness:

[T]he intransigence of Swiss banks, the activities of European insurance companies,
the recognition of the experiences of slave and forced laborers, the fall of commu-
nism and the commitment to democratic and open societies in formerly communist
countries. There is also a general sense that the closing of the millennium demands
that Western society seek to effect the maximum measure of justice possible for the
victims of Nazi crimes. As a result, many governments, non-governmental organiza-
tions, businesses and individuals began or renewed efforts to grapple with aspects of
their records regarding the collection and restitution of the assets of Holocaust vic-
tims.
Id.

271. House Banking Hearing, supra note 31 (testimony of Stuart E. Eizenstat).

272. The White House: Statement by the President, M2 Presswire, Feb. 18, 1998, available
at 1998 WL 10217031.
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original owners and their heirs to locate their lost art. At the same time, a central
registry will make it easier for good faith purchasers to investigate the art’s history
and may better prevent the sale of stolen artwork. The Bush administration and
theCongress should continue the important work done by the Commission and the
international community.

Paulina McCarter Collins



