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SHOULD MAINE SHIP ITS LOW-LEVEL
RADIOACTIVE WASTE TO TEXAS? A
CRITICAL LOOK AT THE TEXAS LOW-
LEVEL RADIOACTIVE WASTE
DISPOSAL COMPACT

I. INTRODUCTION

The Texas Low-Level Radioactive Waste Disposal Compact is an
agreement, made at the behest of federal legislation and currently
awaiting ratification by the United States Congress, that would al-
low Maine and Vermont to ship low-level radioactive waste to the
state of Texas, where it would be disposed of in a facility to be con-
structed near the small town of Sierra Blanca.! The problem of find-
ing a place to put the low-level radioactive waste generated by
nuclear power plants, hospitals and industries has plagued the na-
tion since at least the seventies, and one might argue that it has been
a problem since radioactive material was discovered at the end of
the nineteenth century.>? While the Texas Compact represents a
long-awaited solution to the problem of finding a place to put
Maine’s low-level radioactive waste, it also presents some problems
of which Mainers should be aware. For example, the ultimate desti-
nation of this low-level radioactive waste, Sierra Blanca, is a poor
community made up primarily of Hispanic and Native-American
farmworkers. Many critics of the Texas Compact charge that this
area was chosen for the construction of the disposal facility because
the population had no political power or money with which to offer
any resistance to the decision. This decision, they argue, was an ex-
ample of “environmental racism.”>

The existence of low-level radioactive waste and the need for its
safe disposal is a serious problem that the nation must come to grips
with in the very near future. With the recent problems threatening
to close Maine Yankee, Maine’s only nuclear power plant, the
problems presented by low-level radioactive waste may soon be-
come especially acute here in Maine. Should Maine Yankee suffer
any serious accidents, or be forced to shut down before its license
expires, Maine would immediately be faced with vast amounts of
potentially dangerous waste that would have to be disposed of safely
and responsibly. Since the Texas Compact has not yet been voted

1. See infra Part II1.B.

2. See Michael E. Burns & William H. Briner, Setting the Stage, in Low-LEVEL
RADIOACTIVE WASTE REGULATION: SCIENCE, PoLiTics AND FEAR 1, 5-6 (Michael
E. Burns ed., 1988) [hereinafter Low-LEVEL RADIOACTIVE WASTE REGULATION].

3. See infra notes 341-49 and accompanying text.
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into law by Congress, Maine is not assured that a disposal facility
would be available if such a situation arose in the near future. The
recent difficulties at Maine Yankee, coupled with the controversy
surrounding the Texas Compact itself, make low-level radioactive
waste disposal a very relevant and topical issue in Maine.*

This Comment analyzes the Texas Compact from Maine’s point of
view, asking whether Maine can accept the Compact as a solution to
its low-level radioactive waste disposal problem. Another purpose
of this Comment is to provide a history of the nation’s policy and
Maine’s policy with respect to its low-level radioactive waste, so that
readers have an adequate frame of reference by which to judge the
Texas Compact. The Comment begins by discussing low-level radio-
active waste itself, what it is, and where it comes from. The Com-
ment then briefly discusses the history of low-level radioactive waste
disposal in the United States, and the federal low-level waste legisla-
tion that is in effect today. Next, the Comment traces the events
that led to the adoption of the Texas Compact by Maine and dis-
cusses the problems that have kept the Compact from being ap-
proved by Congress. The Comment concludes by attempting to
answer the question whether any changes to the Texas Compact are
necessary before it can be approved by Congress or, perhaps more
importantly, before it can be accepted by Mainers.

II. BACKGROUND
A. Low-Level Radioactive Waste

Radioactive waste is a term that applies to a wide variety of mate-
rial that may differ greatly in chemical and radioactive composition.
Because it is generated in diverse forms, radioactive waste is tradi-
tionally defined by its source rather than its physical characteristics.’
Historically, most radioactive waste generated in the United States
has resulted from the production of nuclear weapons,® but radioac-
tive waste is also generated by a wide variety of other activities,
many of which are vitally important to our society.

It is important at the outset to distinguish between high-level radi-
oactive waste (HLRW) and low-level radioactive waste (LLRW),
since confusion between the two classifications has often led to mis-
understanding in important policy decisions.” HLRW is generated
primarily during the reprocessing of spent reactor fuel in nuclear

4. See infra notes 16 and 18.

5. See EDWARD L. GERSHEY ET AL., Low-LEVEL RApI0ACTIVE WASTE: FROM
CraDLE TO GRAVE 1 (1990).

6. See id.

7. See DoNALD L. BARLETT & JaMES B. STEELE, FOREVERMORE: NUCLEAR
WASTE IN AMERICA 214-15 (1985); Jorge Contreras, In the Village Square: Risk Mis-
perception and Decisionmaking in the Regulation of Low-Level Radiocactive Waste,
19 Ecorogy L.Q. 481, 502 (1992); Timothy L. Peckinpaugh, The Politics of Low-
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power plants,® and is concentrated in low volumes with high radio-
activity.” In 1983, the federal government agreed to dispose of the
HLRW produced by civilian nuclear power plants.’® The Nuclear
Waste Policy Act of 1982 required the Department of Energy
(DOE) to select and construct one or more sites for the disposal of
the growing accumulation of stored HLRW, but because of the inev-
itable problems with siting a waste disposal facility, that goal has not
yet been accomplished.?? Similar problems have been encountered
in the effort to site LLRW disposal facilities.

LLRW accounts for eighty-five percent of the volume of radioac-
tive waste generated in the United States, but it represents only one
percent of the total radioactivity of that waste.'? It is inherently less
dangerous than HLRW, requiring only marginal shielding to be
safely stored or disposed, and it will decay very rapidly relative to
HLRW.®* LLRW consists of a wide variety of materials such as
sludge and filters from nuclear power plants, contaminated labora-
tory equipment and unused reagents from hospitals, protective
clothing and equipment, and wastes from the production of such
consumer goods as smoke detectors, luminous watch dials, and illu-
minated signs.}4

Of the variety of sources of commercial LLRW in the United
States, nuclear power plants are certainly the most prolific genera-

Level Radioactive Waste Disposal, in Low-LEVEL RADIOACTIVE WASTE REGULA-
TION, supra note 2, at 45, 45.

8. See GERSHEY ET AL., supra note 5, at 4.

9. Seeid. at 3.

10. See Matthew L. Wald, U.S. Says It Cannot Meet Goal for Nuclear-Waste Dis-
posal, N.Y. TiMEs, Feb. 6, 1997, at Al4. See also 42 U.S.C. § 10131 (1994). A great
deal of HLRW is also produced by the Department of Energy and national defense
projects, and much of it is currently stored by the federal government in facilities
such as the Savannah River Plant in South Carolina, the Idaho National Engineering
Laboratory in Idaho, and the Hanford Reservation in Washington. See GERSHEY ET
AL., supra note 5, at 4.

11. See GERSHEY ET AL., supra note 5, at 7. The Department of Energy first
considered locating a disposal site near Lyons, Kansas. But, “[a]fter much politick-
ing,” it changed its mind and began to investigate sites near Yucca Mountain in
Nevada. Id. See 42 U.S.C. § 10172 (1994). Currently, there is no federal facility for
the disposal of HLRW, and consequently, generators have been forced to store
HLRW well beyond their reasonable capacity. See Wald, supra note 10. The Yucca
Mountain site is still a possibility, but experts have recently estimated that the site
will not be ready until 2010. See id. One proposal has called for a temporary storage
site (“essentially a fenced-off parking lot for massive storage casks”) to be estab-
lished during the interim, but the Clinton administration opposes this course of ac-
tion, believing that it will just delay the opening of a permanent site. See id.

12. See GERSHEY ET AL., supra note 5, at 12.

13. See Peckinpaugh, supra note 7, at 46.

14. See generally GERSHEY ET AL., supra note 5 at 20-25; Michael J. Welch et al.,
Low-Level Radioactive Waste at University Medical Centers, in Low-LEVEL RADIO-
ACTIVE WASTE REGULATION, supra note 2, at 109, 112; Contreras, supra note 7, at
486-87.
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tors.”®> For example, Maine Yankee, a nuclear power plant located
in Wiscasset, Maine, has annually generated over ninety percent of
Maine’s waste.’® One important consideration for the future of
LLRW disposal is that, as of 1990, there were over one hundred
nuclear power plants in the United States, virtually all of which were
built in the sixties and seventies and designed for an active life of
thirty to forty years.”” Maine Yankee, for example, is scheduled to
shut down or “decommission” in 2008.}® Decommissioning a nu-
clear power plant generates vast amounts of LLRW (consisting of
the actual equipment, body, and structure of the plant itself) that
will consume a large amount of disposal space.!® Therefore, decom-

15. See Contreras, supra note 7, at 486.

16. See BARLETT & STEELE, supra note 7, at 212-13. Maine produced about
12,000 cubic feet of LLRW per year during the eighties, which accounted for less
than two percent of the waste produced in New England and less than one percent
of the waste produced in the nation each year. See P.L. 1985, ch. 493, § 1. More
recently, Maine has produced about 6,000 cubic feet of LLRW per year. See Deep in
the Heart of Texas: New LLW Compact Options, NUCLEAR WASTE NEws, Apr. 22,
1993, available in 1993 WL 2753928. Maine Yankee, constructed at a cost of about
$231 million, began operation in December 1972. See Joseph Pereira, In Maine Vote,
Rising Unease May Shut Nuclear Plant, WaLL ST. J., Sept. 23, 1987, available in 1987
WL-WSJ 303360. Since then, Maine Yankee has been beset with a multitude of
problems. In 1980, 1982, and 1987 serious challenges were mounted against the
plant culminating each time in statewide referendums, but in all three cases the vot-
ers of Maine have allowed Maine Yankee to continue operations. See Marc Sperber,
Maine Voters Defeat Referendum to Close Maine Yankee by 58% - 42%, NucLEON.
1cs WK, Nov. §, 1987, at 2, available in 1987 WL 2114528. The plant’s safety has
again been called into question after shutdowns in 1995 resulting from a short in the
electrical generator and tests finding haif the plant's steam generator tubes were
cracking. See Tux Turkel, The Power of TV to Mixed Reviews, Maine Yankee Takes
to the Air to Counter Recent Reports of Problems at its Nuclear-Fover Plant, PORT-
LaND Press HEraLD, Sept. 15, 1996, at 1F, available in 1996 WL 11240974. In addi-
tion, workers and visitors to the plant have been exposed to radiation, allegations of
mishandling nuclear fuel have been made, and studies have found the plant’s records
of safety requirements and required reports have not been handled properly. See id.
As of this writing, Maine Yankee continues to be shut down under a confirmatory
action letter from the Nuclear Regulatory Commission prohibiting it from reopening
until it fulfills certain agreements. See David Stellfox, Opponents Seek Plant Closure
as Maine / Entergy Negotiate Contract, NucLEoNics Wk., Jan. 30, 1997, at 12, avail-
able in 1997 WL 8870238. Thus, a shutdown that was expected to last weeks has
stretched into months after the initial problem with “cable separation issues” was
compounded by the discovery of leaking fuel rods. See id. With the resulting resur-
gence of opposition to the plant again becoming a major issue, LLRW disposal
problems in Maine take on a more menacing appearance.

17. See GERSHEY ET AL., supra note 5, at 20,

18. See Stellfox, supra note 16. Although Maine Yankee's license doesn’t expire
until 2008, a citizen’s group calling itself “Cheaper, Safer Power,” reacting to the
problems discussed supra note 16, is seeking to permanently close the plant on Janu-
ary 1,2000. Seeid. Of course, if their plan is successful, it will cause LLRW disposal
planners substantial worry.

19. See Contreras, supra note 7, at 486.
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missioning presents important planning problems.?’ The remainder
of the LLRW produced in Maine is generated by biomedical re-
searchers and other institutional facilities, and the Portsmouth-Kit-
tery Naval Shipyard industrial facility.?*

While LLRW is certainly not as dangerous as HLRW, there is
much debate concerning the exact level of risk from exposure to
LLRW. Exposure to radiation causes two types of damage to
human tissue: “somatic” damage, which usually appears as cancer,
and genetic damage.?? Because these types of injury take years to
appear, or even generations in the case of genetic damage, there is
an inherent difficulty in tracing particular manifestations of radia-
tion damage to specific exposures.”® The Nuclear Regulatory Com-
mission (NRC) has adopted the “linear, no-threshold model,” which
assumes a proportional relationship between health risk and radia-
tion exposure, leading to the conclusion that there is no safe level of
exposure.?* Yet as inhabitants of this planet, all of us are exposed to
radiation every day; normal background radiation in the environ-
ment originates from cosmic rays emanating from outer space, ter-
restrial radiation from radionuclides in the soil, and radionuclides
naturally occurring in the human body.2> The estimated risk of fatal
cancer from this naturally occurring background radiation in the en-
vironment is about thirty-six times higher than the risk of fatal can-
cer from continued exposure to a properly operating LLRW
disposal site.?® Indeed, the risk of fatal exposure from a properly

20. The three methods by which decommissioning waste may be handled include
“prompt dismantlement,” “entombment,” and the “safestore” method. See MAINE
Low-LEVEL RapIOACTIVE WASTE AUTHORITY, TOWARD A BETTER UNDERSTAND-
ING . . . MAINE’S Low-LEVEL RADIOACTIVE WASTE 8 (1991) [hereinafter TOWwARD
A BETTER UNDERSTANDING]. Prompt dismantlement involves removing and trans-
porting the radioactive components of the power plant to disposal facilities shortly
after the power plant has ceased operation; officials plan to use the prompt disman-
tlement method to dispose of the decommissioning waste that will be generated
when Maine Yankee shuts down in 2008. See id. The other two methods by which
decommissioning waste can be disposed are entombment, in which the containment
building of the power plant is simply filled with concrete, sealing it from the environ-
ment, and the safestore method, in which the decommissioning waste is sealed from
the environment for a period of up to 60 years, allowing the radioactive material to
decay to less dangerous levels before ultimately being dismantled and shipped to a
disposal facility. See id.

21. See P.L. 1985, ch. 493, § 1. In 1989, the Maine generators of LLRW requiring
a license to dispose of their waste were: Bates College, Bigelow Laboratory, FMC
Marine Colloids, Foundation for Blood Research, Idexx Corp., Jackson Laboratory,
Lincoln Pulp & Paper, Mt. Desert Bio-Laboratory, Portsmouth-Kittery Naval Ship-
yard, University of Maine, Ventrex Lab, Inc. and, of course, Maine Yankee. See
TowaRD A BETTER UNDERSTANDING, supra note 20, at 6.

22. See Contreras, supra note 7, at 491.

23. See id. at 491-92.

24. See id. at 492.

25. See GERSHEY ET AL., supra note 5, at 146.

26. See Contreras, supra note 7, at 497.



1997] TEXAS COMPACT 521

operating disposal facility is small when compared with the risks of
death from activities we take for granted, such as driving a car or
swimming.*’

Yet, as a society, we have been adamantly opposed to the pro-
posed siting of a LLRW facility near our homes or in our state, even
though such a location would put us at a very small risk.2® The fear
of atomic energy arose generally in the public’s mind in the begin-
ning years of the Cold War following World War I1,%° and the fear of
radioactive waste soon followed in the late sixties.3° Many factors
contributed to the public’s growing fear of radioactive waste. One
factor was the growing distrust of the federal government to prop-
erly handle the waste.>® Another was the media’s extensive cover-
age and exaggeration of the risks from radioactive waste.®® And
certainly another was the public’s deep-seated fear of anything con-
nected with radiation, especially radioactive waste.3® The fact re-
mains that we as a society have chosen to incur huge costs to
minimize the relatively small danger of injury from exposure to
LLRW.3* This Comment takes the position that while properly run
LLRW disposal facilities should present few health or safety risks to
its neighbors, those neighbors must be treated with openness and

27. See id. at 498.

28. LLRW disposal facilities have shown all the classic characteristics of LULUs
(“locally undesirable land uses™) and NIMBYs (“not in my backyard™). See id. at
535-36. For a discussion of LLRW disposal facilities as NIMBYs and of NIMBYSs in
general, see OrLaNDO E. DELOGU, MAINE LAND Use ConTrOL Law: Cases,
Nores, CoMMENTs (2d ed. forthcoming 1997) (manuscript at ch. 10, on file with
author).

29. See Burns & Briner, supra note 2, at 27-28. Burns and Briner attribute some
of the fear of atomic energy during this period to the public's realization of the
horrors of a future war involving nuclear weapons. See id.

30. See Contreras, supra note 7, at 499.

31. Seeid. at 500. In addition to federal government mishandling of radioactive
waste and accidents at federal disposal sites, “[p]ublic confidence in the Atomic En-
ergy Commission was shaken after it appeared that the agency had covered up the
dangers of fallout from nuclear weapons testing.” Id.

32. See id. at 500-01.

33. Seeid. at 503. By 1974, surveys indicated that 52% of Americans considered
radioactive waste management “a serious problem.” Id. There are many factors
that can account for this fear of radiation. First, the damages that can result from
exposure to radiation, cancer and genetic mutation, are generally dreaded in today’s
society. Seeid. Second, the collective mind of the public usually associates radiation
and radioactive waste with “nuclear war and disasters of immense proportions.” Id.
Third, radiation is a “public risk” that we, as individuals, feel we have no control
over. Id. at 504. Finally, the risks inherent in exposure to radiation are still rela-
tively unknown and the idea that radiation is invisible and that one may be exposed
and yet not manifest symptoms of any injury for years is particularly frightening. See
id.

34. Seeid. at 498-99. For example, small relatively harmless leaks of radioactivity
from LLRW disposal sites have stirred up political pressure to impose safety regula-
tions that have driven up the cost of facilities themselves from about $10 million to
about $60 million. See id. at 498.
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respect by planners who propose to site a disposal facility in the
“backyard” of the neighborhood. As noted, the major reasons for
the “not in my backyard” (NIMBY) problems with LLRW disposal
facilities are misunderstanding, mistrust, and lack of information.
By sharing information and opening up the process to the public,
planners will have a greater incentive to act responsibly and safely,
and perhaps a greater trust between the public and planners will be
the resuit.

B. Disposal Before the Federal Low-Level Radioactive Waste
Policy Act of 1980

1. 1962-1979: The Rise and Fall of Commercial Siting

While before 1960 most commercial LLRW was simply dumped
into the ocean,3 by 1962 the Atomic Energy Commission (AEC)%®
was willing to allow private companies to develop commercial facili-
ties for the disposal of LLRW using a technique known as “shallow
land burial” (SLB).>” The AEC thus announced a policy that envi-
sioned establishing regional commercial sites “as needed” through-
out the nation.?® At this time, the volume of LLRW produced in the
nation was rapidly increasing,®® and several companies quickly sub-
mitted their applications, hoping to be granted a share of the captive

35. See Burns & Briner, supra note 2, at 30. Commercial generators of LLRW
were allowed to dispose of their waste in the ocean from 1946 to 1970, but a morato-
rium on the issuance of new licenses for ocean-dumping was imposed in 1960. See
Amelia Ann Hagen, History of Low-Level Radioactive Waste Disposal in the Sea, in
RADIOACTIVE WASTES AND THE OCEAN 47, 51 (P. Kilho Park et al. eds., 1983). The
majority of waste was deposited into the sea from 1946 to 1962 at four major sites.
Two sites were located off the coast of Sandy Hook, New Jersey, and the others were
located in Massachusetts Bay and off the coast of San Francisco, California. See id.
at 49.

36. The AEC was created by the Atomic Energy Act of 1946, Pub. L. No. 585, 60
Stat. 755, 756 (1946) (codified as amended at 42 U.S.C. §§ 2011-2297 (1994)). The
policy of this Act was that, “subject at all times to the paramount objective of assur-
ing the common defense and security, the development and utilization of atomic
energy shall, so far as practicable, be directed toward improving the public welfare,
increasing the standard of living, strengthening free competition in private enter-
prise, and promoting world peace.” Id. § 1(a), at 756. The AEC was abolished in
1975 and replaced by the Energy Research and Development Administration, see 42
U.S.C. § 5811 (1994), and the NRC. See id. § 5841.

37. See GERSHEY ET AL., supra note 5, at 47. “Shallow land burial consists of
excavating a trench or vault, emplacing the waste, minimizing void space within the
disposal unit, and covering the waste with earth to control access to the waste.”
D.G. Jacobs & R.R. Rose, Shallow Land Burial of Radioactive Wastes, in MANAGE-
MENT OF RADIOACTIVE MATERIALS AND WASTES: ISSUES AND PROGRESS 54, 54
(Shyamal K. Majumdar & E. Willard Miller eds., 1985) [hereinafter MANAGEMENT
OF RADIOACTIVE MATERIALS AND WASTES).

38. See BARLETT & STEELE, supra note 7, at 198.

39. See GERSHEY ET AL., supra note 5, at 47.
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market in LLRW disposal.*® The sites themselves were to be owned
by the individual states, operated by the licensed company, and sub-
ject to federal or “agreement state” regulations.*!

The first commercial site for disposal of LLRW in the United
States opened in 1962 in Beatty, Nevada.®? The second was opened
in 1963 in Mazxey Flats, Kentucky.*® From 1963 to 1971, four more
commercial sites opened across the country: in West Valley, New
York (1963), Richland, Washington (1965), Sheffield, lllinois (1967),
and Barnwell, South Carolina (1971).#* In contrast to the AEC’s
1960 policy statement, the sites were not established “as needed” on
a regional basis; actually, very little thought was given during the
licensing process to the suitability of the locations or the regional
needs for facilities.®® Site selection and development was com-
pletely in the hands of the private businesses who ran them,*s and
there was little regulation or performance criteria involved in the
licensing process.*’ Indeed, the first standards concerning the
method of disposal at commercial sites did not exist until promulga-
tion in 1981.% All six sites used SLB based on the technology that
was used at federal LLRW disposal facilities, technology which the
federal government had claimed was “perfected.”® But there was
no independent monitoring of federal facilities, and although the

40. See id. The companies that had acted as brokers in the ocean-dumping pro-
cess by taking the LLRW from generators, packaging it, and shipping it out to sea
recognized a lucrative enterprise created by the AEC licensing process. See id. Be-
cause safe disposal was a necessity for LLRW generators, and because qualified op-
erators willing to accept such waste were scarce, simple economics promised
substantial return for investment in a LLRW disposal facility.

41. See Burns & Briner, supra note 2, at 39. Amendments to the Atomic Energy
Act allowed some states (“agreement states”) to implement their own radiation pro-
tection programs, provided that the programs were found to be at least as stringent
as the federal legislation. See 42 U.S.C. § 2021(d) (1994); Burns & Briner, supra
note 2, at 39. As for the six states in which commercial sites would soon open, five
had “agreement state” status, and their sites were licensed through the state. The
site that would open in Illinois would be licensed directly by the AEC. See MARY R.
EncLisH, SITING Low-LEVEL RADIOACTIVE WASTE DisposaL FAciLmies 6 (1992).

42. See GERSHEY ET AL., supra note 5, at 47.

43. See Burns & Briner, supra note 2, at 39.

44. See BARLETT & STEELE, supra note 7, at 199.

45. See id.

46. See id.

47. See GERSHEY ET AL., supra note 5, at 47.

48. See id. See also Licensing Requirements for Land Disposal of Radioactive
Waste, 10 CFR § 61 (1997) (current standards).

49. See BARLETT & STEELE, supra note 7, at 199. LLRW that was generated by
the federal government had been disposed of by SLB at federal installations. See id.
at 198. During the Manhattan Project in the thirties and forties federal disposal
facilities for government-generated LLRW were established at Hanford, Washing-
ton; Idaho Falls, Idaho; Los Alamos, New Mexico; Oak Ridge, Tennessee; and Sa-
vannah River, South Carolina. See Burns & Briner, supra note 2, at 29.
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public “could only assume that all were successful,” the truth was,
they were not.>

By 1978, three out of the six commercial sites that had opened
between 1962 and 1971 had closed, and the other three were threat-
ening to close.® The problems at the sites that closed in the seven-
ties were primarily with water management. The West Valley site
experienced years of difficulty with groundwater accumulation in
the trenches, massive erosion, and minor migrations of radioactive
material. The site finally gave in to political pressure by closing in
1975.52 The Maxey Flats site experienced large-scale subsidence of
the trenches as well as problems with accumulation of water and
erosion almost identical to those of West Valley.>®> When state offi-
cials found local groundwater infected with radioactive leachate,
Kentucky cancelled the site’s lease in 1977 and the Maxey Flats site
was forced to close.> The Sheffield site closed in 1978 when the
NRC failed to grant site operators a permit to expand before its
disposal capacity was exhausted.>> Before closing, the Sheffield site
experienced its own problems with erosion, subsidence, and migra-
tion of radioactive leachate.>® The problems experienced by the
three sites that closed emphatically demonstrated that “water is the
major enemy to be avoided in future site operations.”>” Since the
sites closed, remedial actions have been necessary to restabilize
trenches and mitigate water accumulation problems. Despite these
measures, drainage continues to be a problem that requires constant
monitoring.>8

2. 1979: The Disposal Crisis

It is important to note that the West Valley, Maxey Flats, and
Sheffield sites closed at a time when commercial LLRW production

50. See BARLETT & STEELE, supra note 7, at 199. See generally RonNIE D. Lip-
ScHUTZ, RADIOACTIVE WASTE: PoLrrics, TECHNOLOGY, AND Risk 129 (1980)
(describing the haphazard disposal procedures at the National Reactor Testing Sta-
tion in Idaho Falls).

51. See Burns & Briner, supra note 2, at 40.

52. See GERSHEY ET AL., supra note 5, at 52. See generally John M. Matuszek,
Safer Than Sleeping with Your Spouse—The West Valley Experience, in Low-LEVEL
RADIO)ACI'IVE WasTE REGULATION, supra note 2, at 261 (analyzing the West Valley
failure).

53. See Ralph DiSibio, Operation of a Low-Level Waste Disposal Facility and
How to Prevent Problems in Future Facilities, in MANAGEMENT OF RADIOACTIVE
MATERIALS AND WASTES, supra note 37, at 137, 139,

54. See GERSHEY ET AL., supra note 5, at 49.

55. See id. at 54.

56. See id. at 54-55.

57. DiSibio, supra note 53, at 139,

58. See GERSHEY ET AL., supra note S, at 55.
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was soaring.®® With those three sites closed, the three remaining
“sited” states began to feel the burden of responsibility for the en-
tire nation’s LLRW.%® None of the three wanted to become perma-
nent repositories for the United States’ LLRW,5! and all of the three
would attempt measures to either limit or entirely cut off the waste
they were required to accept from other states.S? This situation re-
sulted in a crisis in the fall of 1979 when two of the sited states had
temporarily closed their facilities, and the third had reduced by half
the volume of waste it was willing to accept.5®

Just as Washington, Nevada, and South Carolina became aware
that they were the only LLRW disposal sites left open in the United
States, their options were suddenly limited by an important 1978
Supreme Court decision. In Philadelphia v. New Jersey®* several
New Jersey landfill operators and the out-of-state cities with which
they contracted brought an action against the State of New Jersey
challenging a statute prohibiting the importation of most solid or
liquid waste that was generated or collected outside of New Jersey’s
borders.5° Justice Stewart, writing for the majority, first established
that the interstate movement of wastes was “commerce” governed
by the Commerce Clause of the United States Constitution.%6 The
Court assumed that New Jersey had the right to “reduce the waste
disposal costs of New Jersey residents or to save remaining open
lands from pollution,”’ but then held that the New Jersey statute
violated the Commerce Clause because it employed improper
means to achieve those goals.®® The State made no showing that
out-of-state waste was any more harmful than in-state waste.5
Therefore, the Court viewed the statute as a protectionist measure
that sought to isolate the state from the nation’s waste disposal
problem.” New Jersey could not solve its waste disposal problem
by discriminating against articles of commerce in violation of the
Constitution.” Thus, the three sited states faced a dilemma: They
could either place limits on the amount of LLRW (in-state and out-

59. See BARLETT & STEELE, supra note 7, at 201. From 1975 to 1978, the volume
of waste disposed at the commercial facilities increased by 60%. See id.

60. See Michael E. Petrella, Wasting Away Again: Facing the Low-Level Radioac-
tive Waste Debacle in the United States, 5 FORDHAM ENvTL. LJ. 103, 112 (1993).

61. See Deborah M. Mostaghel, The Low-Level Radioactive Waste Policy Amend-
ments Act: An Overview, 43 DEPAUL L. REv. 379, 385 (1994).

62. See BARLETT & STEELE, supra note 7, at 201-03.

63. See id. at 203,

64. 437 U.S. 617 (1978).

65. See id. at 618-19.

66. See id. at 622-23.

67. Id. at 626.

68. See id. at 629.

69. See id.

70. Seeid.

71. See id. at 626-27.
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of-state) that their facilities would accept or simply close the facili-
ties to all waste.” Under either option the states would lose capac-
ity to dispose of their own LLRW. Alternatively, they could go on
accepting without limit the LLRW generated by the entire nation.
In the eyes of Washington, Nevada, and South Carolina, none of
these choices were acceptable.

The sited states experienced technical difficulties of their own, but
those difficulties were largely confined to problems with manage-
ment, packaging, and transportation.”®> Because the sited states
were adamantly opposed to the situation in which they had been
placed, and because each was anxious to make the point that it was
unwilling to accept permanent responsibility for the nation’s LLRW
disposal,” the governors of the sited states often reacted to these
technical difficulties by temporarily closing their disposal facilities.”
These reactions led to a “crisis” in 1979 when the Richland and
Beatty sites had closed temporarily, and the governor of South Car-
olina had announced that the Barnwell site, the only site left in the
nation willing to accept LLRW, would reduce the amount of LLRW
it would accept by fifty percent over the next two years.”® During
this period, generators and brokers who made their living hauling
waste to disposal facilities were forced to store LLRW in hospitals,
research labs, power plants, and warehouses, often well beyond the
duration allowed by NRC regulations.”” It was this “crisis” that
would lead to the enactment of federal legislation designed to rem-

72. The Court theorized that New Jersey could have taken a similar tack. The
Court noted that a state, in order to protect its environment or the health, safety,
and general welfare of its citizens, may regulate the total amount of waste its facili-
ties could accept if it does not discriminate based on where the waste was generated.
See id. at 626-27.

73. The Richland and Beatty sites were not likely to experience problems with
water management because they were located in arid regions of the country. See
GERSHEY ET AL., supra note 5, at 59. Likewise, the Barnwell site managed to avoid
water problems because the porous soil underlying the burial trenches allowed water
to simply drain out. See id. at 56. But one cannot discount the importance of the
fact that Barnwell was the last site to open, and its operators learned a great deal
from the mistakes of other sites. See ENGLISH, supra note 41, at 7.

74. See, e.g., GERSHEY ET AL., supra note 5, at 57. For example, after the Three
Mile Island incident in 1979, South Carolina’s governor refused to allow the Barn-
well site to accept any of the waste generated by the accident. See id. Nevada’s
governor also objected to waste from Three Mile Island being shipped to his state,
telling local reporters that if the waste was liquid, “the people responsible for it can
drink it.” BARLETT & STEELE, supra note 7, at 202.

75. For example, the Beatty site closed several times in 1979: first when workers
were discovered to be removing contaminated tools from the site, see GERSHEY ET
AL., supra note 5, at 60; LipscHUTZ, supra note 50, at 134, and subsequently when a
truck hauling waste was found leaking and several barrels of LLRW were found
some distance away from the trench in which they were supposed to have been bur-
ied. See BARLETT & STEELE, supra note 7, at 201.

76. See BARLETT & STEELE, supra note 7, at 202-03.

77. See id. at 203-05.
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edy the situation of the three sited states, all of which had been
threatening angrily to close their facilities permanently unless some-
thing was done.

3. 1980: Solution

The actions of the three sited states in 1979 finally focused the
nation’s attention on the LLRW disposal shortage in the United
States, and the federal government realized that something had to
be done. The question was one of remedy. The government was
faced with the choice of whether to take over responsibility for dis-
posing of the nation’s LLRW itself or to give that responsibility to
the states. A few years earlier, several studies had concluded that
the disposal of LLRW could be better solved on a national basis and
recommended that the federal government assume control of the
siting process.”® The sited states, however, were adamantly opposed
to the federal government asserting jurisdiction over LLRW dispo-
sal.” The sited states feared that if the federal government took
over, they would lose what little control they had over the disposal
facilities in their states, and they suspected that the federal govern-
ment would choose simply to maintain the status quo.5® Also, there
was a good deal of mistrust of the federal government’s capability of
maintaining safe, well-run facilities, given its past record of failures
and cover-ups.®!

The governors of the three sited states formed a coalition to block
any federal effort to take over the LLRW disposal problem, recom-
mending that authority over the problem be given to the states.?
The unsited states agreed with this proposal, since they also feared
that federal intervention could mean that they would not be given a
chance to object to a poorly run disposal facility within their bor-
ders.®3 In 1980, the National Governor’s Association Task Force on
Low Level Waste proposed that authority should be given to the
states to form regional compacts, each containing one or more facili-

78. See id. at 205. In 1976, the House Government Operations Committee rec-
ommended that in order to provide a comprehensive, uniform, long-term plan for
the nation, the federal government should reassert federal jurisdiction over commer-
cial sites. In 1977, the NRC recommended greater federal involvement, calling the
situation a “national problem” which the states were not capable of solving. And in
1978, the DOE suggested that it should take over the siting process, combining com-
mercial sites with defense sites. See id.

79. Seeid. at 207.

80. See id.

81. See Contreras, supra note 7, at 500; Mostaghel, supra note 61, at 385 (both
discussing factors contributing to public's mistrust of government oversight of radio-
active waste).

82. See BARLETT & STEELE, supra note 7, at 207.

83. See Mostaghel, supra note 61, at 385-86.
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ties to dispose of LLRW generated within the region.8® The propo-
sal also suggested that the compacts be given the authority to
exclude waste from other regions, recognizing the dissatisfaction of
the current sited states.®> By this time, several of the officials who
had supported a federal takeover succumbed to the political pres-
sure exerted by the states and now reconsidered their positions, ad-
vocating the state approach.®

In 1980, Congress took up a bill entitled the Low-Level Radioac-
tive Waste Policy Act (LLRWPA), which echoed the proposal by the
National Governor’s Association Task Force.8” At this time, Con-
gress was also considering legislation dealing with HLRW, and thus
the two bills were combined, and the House and Senate passed two
very different versions in the summer of 1980.%8 Given the contro-
versial nature of the LLRW bill, it received very little congressional
scrutiny as it travelled through the legislative process.8? This lack of
scrutiny was one of several indicators that members of Congress
were unsure of the issues on which they were to vote.”® By Decem-
ber it was evident that the House and Senate were not going to
reach a compromise on the combined bill because of differences in
proposed HLRW policy.”! In an effort to salvage the LLRW bill,
legislators carved out the original LLRWPA from the combined
bill,*2 and South Carolina’s Governor “quietly passed the word that
he would shut down Barnwell if Congress failed to address the is-

84. See John B. Yasinsky & Charles R. Bolmgren, Radioactive Waste Manage-
ment—A Manageable Task, in MANAGEMENT OF RADIOACTIVE MATERIALS AND
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88. See id. at 211, 214.
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statements in the debate prior to voting on the LLRWPFPA),

91. See id. at 214.

92. See ENGLIsH, supra note 41, at 8.
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sue. . . .”% Finally, on the eve of December 13, 1980, the LLRWPA
was passed by the legislature, beginning the next phase of the
LLRW saga.®

C. The Low-Level Radioactive Waste Policy Act

The 1980 LLRWPA was short and sweet. Its announced policy
was that “each State is responsible for providing for th