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MAINE PHYSICIAN PRACTICE
GUIDELINES: IMPLICATIONS FOR
MEDICAL MALPRACTICE LITIGATION

Jennifer Begel*

I. INTRODUCTION

The current debate over health care reform has seized the atten-
tion of the American public and has spawned proposals affecting
virtually every aspect of health care delivery. Perceived as at least a
minor cause of the growth in health care expenditures over the last
decade,' medical malpractice litigation has been targeted as one
area in need of reform. President Clinton's health care package rec-
ommends significant changes to medical malpractice litigation pro-
cedures and expressly promotes adopting such approaches as the
"program in Maine that frees doctors from malpractice liability if
they can demonstrate that they followed prescribed clinical practice
guidelines."' The President's report of his plan to the American
people explains that under a system, like Maine's, using physician
practice guidelines, a physician cannot be held liable for malpractice
if the physician demonstrates compliance with the appropriate
guidelines.3

This Article assesses the use of physician practice guidelines as a
vehicle for medical malpractice tort reform and focuses upon the
State of Maine's legislation incorporating physician practice param-
eters into the defense of medical malpractice litigation. The Maine
Medical Liability Demonstration Project4 (the "Demonstration Pro-
ject") legislatively adopts practice guidelines in four different medi-
cal specialties and allows physicians in those specialties to assert

* Partner, Friedman & Babcock; B.A., Bates College, 1982; J.D., University of
Maine School of Law, 1986; M.P.H., Harvard University School of Public Health,
1994.

1. Health expenditures rose at a rate of 12% annually between 1966-1977, from
$42 billion to $82 billion. Cathy Firshein and Janet Tokarski, Curbing Health Costs:
Many Tried, None Succeeded, A NEW DEAL FOR AMERICAN HEALTH CARE: How
REFORM WILL RBsHAPE HEALTH CARE DELIVERY AND PAYMENT FOR A NEw CEN.
TURY 167 (Richard M. Sorian et al. eds., 1993). By 1988, spending reached $547
billion. The 1993 spending figure was $942 billion. The U.S. Commerce Depart-
ment estimates that expenditures will climb to $1.06 trillion in 1994. THE 1994 U.S.
COMMERCE DEPARTMENT INDUSTRIAL OUTLOOK.

2. WHITE HOUSE DomlEsric POLICY COUNCIL, THE PREsirENT's HEALTH SE-
CU~rrY PLAN 91 (Times Books ed. 1993).

3. Id.
4. ME. REv. STAT. ANN. tit. 24, §§ 2971-79 (West Supp. 1993-1994).
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1995] MAINE PHYSICIN PRACTICE GUIDELINES 71

compliance with the applicable guideline as an affirmative defense.5
The affirmative defense of compliance with such guidelines has been
touted as a means of protecting physicians from, and decreasing the
costs associated with, medical malpractice litigation.6 While the
statutory mechanism remains untested, analysis of the legislation
reveals the practical implications and limitations of the enactment.

Only in a very narrow window of cases will the statute, particu-
larly the affirmative defense of compliance, be advantageous to phy-
sician-defendants in reducing (but not completely eliminating) the
length and complexity of a medical malpractice suit. Notwithstand-
ing the laudable goals underlying the legislative guidelines, success
will be thwarted by two significant obstacles. First, the entire legis-
lative scheme for guidelines was designed without consideration of
the implications presented by the requirements of Maine's
mandatory prelitigation screening panel for medical malpractice
cases. Imposition of these screening criteria on the practice guide-
lines' statutory framework almost entirely undermines any hope of
avoiding the lengthy procedures associated with the defense of a
medical malpractice suit. Second, the legislation suffers from two
potential constitutional infirmities: denying plaintiffs the right to a
jury trial and denying plaintiffs the use of evidence regarding guide-
lines. This Article reviews both the practical procedural effects and
the constitutional issues triggered by the legislation.

This Article begins with a brief survey of the efforts taken by ju-
risdictions across the country to combat rising medical malpractice
costs, the emergence of reforms such as prelitigation screening
panels, and ultimately, the use of physician practice guidelines. An
explanation of the manner in which the physician practice guidelines
came to be incorporated into legislation, as well as their interrela-
tionship with Maine's prelitigation screening panel enactment, is in-
cluded in the second section. This section of the Article explains the
mechanics of Maine's prelitigation screening panel process, setting
the backdrop for illustrating the practical implications of the guide-
lines legislation.

In the third section of this Article a hypothetical scenario in which
an anesthesiologist is sued for allegedly failing to appropriately
monitor a patient is used to highlight the procedural requirements
and evidentiary issues triggered by the assertion of the affirmative
defense of compliance. The same hypothetical is used to explain
why this affirmative defense can reasonably be expected to curtail
litigation in only a narrow window of cases. The third section also

5. Legis. Ree. H756-57 (1990) (statement of Rep. Rydell). See also GENEAL
ACCOUNTING OFFICE, M. icAL MALPRAcnCE: MAINE's USE OF PRACMCE GUME-
uN s TO REDucE CosS 4 (1993) [hereinafter GAO REPORT].

6. Id
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addresses the anticipated factual assertions that will likely under-
mine any summary judgment attempts.

In the fourth section of this Article, certain inherent shortcomings
in the practice guidelines' statutory scheme are reviewed. An analy-
sis of these shortcomings, like the factual assertions that will under-
mine summary judgment efforts, illustrates why the guidelines fall
short of achieving their desired results. Specifically, this Article as-
serts that procedural difficulties will arise because: (1) the prelitiga-
tion panel proceedings may generate a loophole through which
inculpatory evidence regarding inappropriate adherence to practice
guidelines may be presented to a jury; (2) a finding of compliance
with an applicable practice guideline is not necessarily conclusive on
the issue of negligence, especially in the context of the prelitigation
panel proceedings; and (3) the affirmative defense of compliance
may not obviate the need for expert testimony on the standard of
care issue at either the panel or trial level.

The final section of this Article discusses certain constitutional in-
firmities that may invalidate the Maine Demonstration Project.
First, the legislation contains a provision that makes evidence re-
garding compliance with an applicable guideline available to de-
fendant physicians but not to plaintiffs. A court analyzing the
rationale and the effects of this provision might conclude that it is
unconstitutional and invalid. Another problematic aspect of the leg-
islation arises from the fact that, in order to integrate the guidelines
legislation and the prelitigation screening panel provisions, the
screening provisions were amended after the enactment of the
guidelines legislation to confer upon the screening panel the author-
ity to resolve the affirmative defense of compliance with the guide-
lines. If this provision is construed to bestow upon the panel the
authority to make determinations as a matter of law, thereby divest-
ing plaintiffs of the right of access to both the superior court and a
jury, the entire scheme could be found unconstitutional.

The Article concludes with suggestions regarding how the Maine
legislation might be amended to address its procedural and constitu-
tional shortcomings.

II. BACKGROUND

The emergence of physician practice guidelines as a means of cur-
tailing medical malpractice litigation followed a series of national
legislative efforts at medical care reform. Beginning in the 1970s, a
number of states began enacting comprehensive legislative reform
packages to combat what was perceived as a medical malpractice
crisis.7 Physicians and insurance providers declared a "malpractice

7. See, e.g., Neal A. Roth, The Medical Malpractice Insurance Crisis: Its Causes,
the Effects and Proposed Solutions, 44 INs. CouNs. J. 469 (1977).

[Vol. 47:69



1995] MAINE PHYSICLAN PRACTICE GUIDELINES 73

crisis" based on an increase in the number of medical malpractice
claims and the growing size of the verdicts awarded by juries in mal-
practice cases.8 The approaches taken by the various states included
legislation establishing medical malpractice damage limitations,
some of which placed absolute limitations on the total recovery per-
mitted to plaintiffs. Other approaches included statutes limiting the
recovery of non-economic damages,9 legislative provisions establish-
ing medical malpractice screening panels and revising applicable
statutes of limitation, and the development of physician practice
guidelines. 10

The State of Maine was one of a number of jurisdictions to under-
take the enactment of a statutory scheme requiring the submission
of all medical malpractice cases to a prelitigation screening panel."

8. U.S. DEP'T OF HEALTH, EDUCATION, AND WELFARE, MEDICAL MALPRAC-

TICE: REPORT OF THE SECRETARY'S COMMISSION ON MEDICAL. MALPRACTICE 13
(1973).

9. Analysis of the development and constitutionality of medical malpractice dam-
age award caps is beyond the scope of this paper. For further information see gener-
ally Mary Ann Willis, Limitation on Recovery of Damages in Medical Malpractice
Cases: A Violation of Equal Protection?, 54 U. CN. L REv. 1329 (1986).

10. Although the scope of this Comment is limited to analyzing the use of physi-
dan practice guidelines in the context of medical malpractice litigation, it is worth
noting the growing criticism and doubt regarding physician practice guidelines in
general. A resolution adopted at the American Medical Association's December
1992 semi-annual meeting stated that there is no evidence that guidelines have any
impact on malpractice costs. See MEDICAL OuTcohms AND GumwI.in s SOURCE
BOOK (Spencer Vibbert & John Reichard eds., 2d ed. 1993). Much concern has been
expressed regarding the inconsistency and variability among guidelines emanating
from different sources within the medical profession. See, eg., Karen Sandrick, Out
in Front Managed Care Helps Push Clinical Guidelines Fonard, Hosp., May 5,1993
at 30.

In addition, practice guidelines opponents cite a lack of evidence to support the
proposition that clinical practice guidelines actually improve care rendered to pa-
tients. There is some fear that guidelines will result in a lowering in the quality of
care provided by clinicians whose hands may be tied from trying technologically
advanced treatments. The same opponents argue that the physician guidelines can-
not capture the nuances of individual patients' circumstances and simply fall short of
providing any real guidance to most clinical situations. See David L Schriger et al.,
The Origins, Benefits, Harms and Implications of Emergency Medicine Clinical Poli-
cies, 22 ANNALS OF EMERGENCY MED. 597, 599 (1993). Moreover, many are con-
cerned that physicians will place too much reliance on guidelines and ultimately lose
their capacity to deal with unique situations which commonly arise in the practice of
medicine. Id. A different viewpoint argues that the guidelines may compromise the
ethical status of the doctor-patient relationship. See John E. Wennberg, Unwanted
Variations in the Rules of Practice, 265 JAMA 1306, 1307 (1991). The scientific va-
lidity of guidelines, including the methods by which they have been formulated, has
been criticized. It has been argued that guidelines have the potential to create
"cookbook medicine," thus reducing the "art" of medicine. See Stephen M. Merz,
Clinical Practice Guidelines: Policy Issues and Legal Implications, 19 THE JOINT

CONU'N J. ON QUALITY IMPRovE MENT 306, 307 (1993). Nonetheless, the number
and scope of practice guidelines have increased significantly in recent years.

11. ME. REv. STAT. ANN. tit. 24, §§ 2851-2859 (West 1990 & Supp. 1993-1994).
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Review of the mechanics and implications of this legislation clarifies
the impact of physician practice guidelines on medical malpractice
litigation. The purpose of the legislation, effective January 1, 1987,
is:

A. To identify claims of professional negligence which merit
compensation and to encourage early resolution of those
claims prior to commencement of a lawsuit; and
B. To identify claims of professional negligence and to en-
courage early withdrawal or dismissal of nonmeritorious
claims.

12

Significantly, the panel process is mandatory unless waived by all
parties to an action.

To initiate any action against a health care provider, the prelitiga-
tion screening panel enactment requires the filing of a notice of
claim, rather than a complaint.'3 The effect of this notice, served
upon the physician-defendant, is to stay the applicable statute of
limitations and to begin the running of the 180-day period within
which the panel is to convene, decide the merits of the claim, and
issue its findings.

During the panel process, full discovery is permitted.' 4 All dis-
covery, including the notice of claim itself, depositions, and interrog-
atories, is protected from public disclosure and is entirely
confidential. At the close of discovery, a hearing is convened before
the designated panel. The panel is made up of a retired judge,'- an
attorney, and, if possible, a medical practitioner in the same spe-
cialty as the defendant.' 6 The panel is charged with determining:
(1) whether the acts complained of constitute a deviation from the
applicable standard of care by the health care practitioner; (2)
whether the acts complained of proximately caused the plaintiff's
injury; and (3) if the health care practitioner was negligent, whether
any negligence by the patient was equal to or greater than the negli-
gence of the health care provider.'7 One of the curious aspects of
the panel process, especially when considered in light of the legisla-
tion's purpose, is the effect given to the panel's ultimate conclusions.
If the panel unanimously finds that the health care practitioner was
negligent and proximately caused the plaintiff's injuries, the fact of

12. ME. REV. STAT. ANN. tit. 24, § 2851(1) (West 1990 & Supp. 1993-1994).
13. ME. REv. STAT. ANN. tit. 24, § 2853(1) (West 1990).
14. ME. REv. STAT. ANN. tit. 24, §§ 2853(4), 2857(3) (West 1990 & Supp. 1993-

1994).
15. According to the legislation as initially passed, the chairperson was intended

to be a retired justice of the superior court. Due to the small number of retired
justices in Maine, however, and to the resulting delay in the screening panel process,
the chairperson may now be any member of the bar appointed by the Chief Justice
of the Superior Court and approved by the parties to the action.

16. ME. REv. STAT. ANN. tit. 24, § 2852(2) (West 1990 & Supp. 1993-1994).
17. ME. REv. STAT. ANN. tit. 24, § 2855(1) (West 1990 & Supp. 1993-1994).
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court has found differential treatment justifiable "if the facts may be
reasonably conceived to justify the distinction."'"

A number of courts considering constitutional challenges to state
legislation regarding medical malpractice litigation have held the en-
actments to a "heightened scrutiny" standard which requires more
rigorous scrutiny than under the traditional rational basis test.les
The rationale underlying the application of this heightened standard
is that the class of affected persons, medical malpractice claimants, is
determined to be "quasi-suspect."' 1 9 In finding medical malpractice
claimants to fall within a quasi-suspect class, the Kansas Supreme
Court concluded that malpractice victims were similar to groups
such as women, illegitimates, minorities, and illegal aliens, all of
whom have been afforded "quasi-suspect" status." 0 The similar
qualities cited by the court for medical malpractice claimants in-
cluded lack of cohesiveness and lack of political organization, both
of which the court found justified additional protections."'

As a general matter, the nature of the classification in the Maine
legislation involving physician practice guidelines is between plain-
tiffs in medical malpractice cases as opposed to plaintiffs in any
other tort litigation. The rights at stake include the entitlement to
use evidence that would be available to litigants in other civil con-
texts to assist plaintiffs in proving a claim. The right to a fair and
impartial trial is implicated if the nature of the process is altered by
the litigant's inability to present relevant, probative evidence.

A survey of the jurisdictions in which equal protection challenges
to tort reform measures in the medical malpractice arena have been
addressed suggests that the classification in the Maine legislation
would be tested according to the rational basis standard. First, it
appears to be the majority view that equal protection challenges to
medical malpractice legislation should be viewed as neither infring-
ing upon a fundamental right nor involving a suspect classifica-
tion."12 The distinction between medical malpractice plaintiffs and

107. Dishon v. Maine State Retirement Sys., 569 A.2d 1216, 1217 (Me. 1990)
(quoting McNicholas v. York Beach Village Corp., 394 A.2d 264, 269 (Me. 1978)).

108. See generally Carson v. Maurer, 424 A2d 825, 830 (N.H. 1980); Arneson v.
Olson, 270 N.W.2d 125, 133 (N.D. 1978). Compare Murphy v. Edmonds, 601 A.2d
102 (Md. 1992) (finding that legislation imposing a "cap" on economic damages re-
coverable by a medical malpractice plaintiff is properly analyzed under the rational
basis test as economic regulation).

109. For example, gender-based classifications have been subjected to heightened
scrutiny. Craig v. Boren, 429 U.S. 190, 197 (1976).

110. Farley v. Engelken, 740 P.2d 1058, 1064 (Kan. 1987).
111. Id. (quoting Howard A. Learner, Restrictive Medical Malpractice Compensa-

tion Schemes: A Constitutional 'Quid Pro Quo' Analysis to Safeguard Individual Lib-
erties, 18 HARv. J. oN LEGIs., 143, 184, 189 (1981)).

112. See, eg., Boucher v. Sayeed, 459 A.2d 87 (RI. 1983); Doran v. Priddy, 534 F.
Supp. 30 (D. Kan. 1981); Carson v. Maurer, 424 A.2d 825 (N.H. 1980); Beatty v.
Akron City Hosp., 424 N.E.2d 586 (Ohio 1981).
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litigants in other civil matters has simply not raised fundamental
constitutional concerns. Second, notwithstanding that other state
courts have applied a heightened scrutiny analysis to medical mal-
practice legislation, the Federal District Court in Maine in Houk v.
Furman"3 determined that the appropriate test to be applied in the
context of an equal protection challenge to the prelitigation notice
requirements contained in Maine's medical malpractice legislation is
the "rational relationship test.""' 4

In Houk the court relied largely upon Maine's explicit refusal to
extend equal protection and due process rights beyond the federal
constitutional norm"15 and was not convinced that the malpractice
litigants fell within any special circumstances warranting a departure
from the rational relationship test." 6 Instead, the court treated the
legislation as social or economic regulation. 17 In order for any
Maine court to apply a heightened scrutiny analysis to the guidelines
legislation, the court would have to find a distinction between the
affected class in these circumstances and the class affected by the
prelitigation notice requirements. In fact, the class is exactly the
same-victims of alleged medical malpractice. The difference is
only in the implications of the legislation and the effects on the liti-
gants' procedural rights. Accordingly, the court would likely follow
the Houk rationale and apply the rational basis test.

Even assuming a Maine court would apply the lowest level of
scrutiny, the rational basis test, to the guidelines legislation, the fact
that it denies plaintiffs use of relevant evidence regarding compli-
ance with guidelines would likely render at least that aspect of the
legislation unconstitutional. The court's inquiry would necessarily
focus upon the legislative intent in imposing evidentiary restrictions
upon medical malpractice plaintiffs. Undoubtedly, one of the major
purposes behind the legislation is "to resolve malpractice claims by
eliminating the need to litigate to establish the standard of care.""'
If this is the goal, using guidelines to establish the standard of care
should be equally applicable to both the plaintiff and the defense.

The legislative record reflects additional purposes of the guide-
lines provisions, one of which is helping "to avoid future malpractice
claims and to decrease the cost of defensive medicine... [and to]
reduce the costly battle with experts that often occurs in malpractice
cases.""' 9 Again, if the use of guidelines in legislation is intended to
achieve these goals, it is unclear why they are not furthered by equal
application to plaintiffs and defendants. It is difficult to define how,

113. 613 F. Supp. 1022 (D. Me. 1985).
114. Id. at 1030.
115. Id. at 1029.
116. Id. at 1028.
117. Id.
118. GAO RFORT, supra note 5, at 3.A.
119. Legis. Rec. H756 (1990).

[Vol. 47:69



1995] MAINE PHYSICIAN PRACTICE GUIDELINES 97

if at all, this provision constitutes a "fair and substantial relation to
the object of the legislation" under the Supreme Court's arbitrari-
ness test. Even the Maine articulation-whether "[the] facts may be
reasonably conceived to justify the distinction"" between medical
malpractice and other tort litigants-would be difficult to meet. It
seems more likely that the provision denying plaintiffs access to evi-
dence would complicate, rather than reduce, litigation by generating
appealable issues.

A comparison of medical malpractice to other categories of litiga-
tion further highlights the questionable justification for the distinc-
tion. No other area of law comes to mind in which plaintiffs would
be prohibited from using relevant evidence regarding standards,
guidelines, or usual and customary practices in similar
circumstances.

Numerous examples, including whether a landlord is aware of na-
tional safety standards regarding handrails for stairs, whether a
manufacturer is knowledgeable regarding the suggested use of
safety devices such as guards for a particular product, and whether a
truck driver is aware of industry standards regarding allowable load
limits for his vehicle, illustrate that, regardless of the incorporation
of the standards followed by a profession or industry into legislation,
the evidence of those standards is probative of whether the defend-
ant acted appropriately under all of the circumstances. The
factfinder is entitled to conclude that the standards are not applica-
ble given the particular nuances of the case or that the defendant
need not have followed the standards in light of the circumstances at
the time of the occurrence. Only medical malpractice plaintiffs,
however, seem to be denied complete use of such evidence. Deny-
ing plaintiffs in medical malpractice litigation this procedural benefit
cannot be supported by a rational basis.

Putting aside momentarily the questionable causal connection be-
tween the primary goals of the physician practice guidelines enact-
ment and the provision which denies plaintiffs the use of evidence
regarding compliance with guidelines, the viability of the provision
may be threatened by the lack of an explanation in the Statement of
Fact as to the rationale or justification for such a provision. The
intent behind the enactment is found only in the limited legislative
record and not in the enactment itself. This could prove fatal, even
under a rational relationship analysis. The Boucher court declined
to speculate about unexpressed state interests behind the amend-
ments to Rhode Island's medical malpractice legislation. The court
pointed out, "Statutes aimed at providing relief in a time of crisis
depend for their validity upon a proper exercise of the police power
and ordinarily contain a declaration of legislative findings of fact

120. Dishon v. Maine State Retirement System, 569 A.2d 1216, 1217 (Me. 1990)
(quoting McNicholas v. York Beach Village Corp., 394 A.2d 264, 269 (Me. 1978)).
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involving the public health, safety, or morals."' 21 The Statement of
Fact 22 for Maine's guidelines legislation merely reflects that the
practice parameters will be developed by particular specialty com-
mittees and that the protocols may be used by a physician as an
affirmative defense in a claim for professional negligence. 23 If a
Maine court addressing the lack of a preamble to explain the legisla-
tive intent behind the enactment follows the lead of the Rhode Is-
land court, the legislation could be struck down as a violation of the
equal protection clause.

The most likely rationale for allowing only physician-defendants
to use evidence regarding compliance with physician practice guide-
lines is that it serves as an enticement to physicians to participate in
the Demonstration Project and in a sense affords physicians the im-
munity otherwise not attained by the legislation. If the physician is
a participant in the Demonstration Project and he or she followed
an applicable guideline, evidence of such compliance may be used to
his or her benefit. 24 Participation without compliance, according to
the legislation, could not be used to "incriminate" the physician.
Such enticement would not, and should not, be deemed by any court
to justify the disparate treatment of medical malpractice litigants
under this provision of the legislation.

2. Challenges to the Legislation on Due Process Grounds

A decision that denied a plaintiff use of evidence regarding com-
pliance with physician practice guidelines would likely face a suc-
cessful challenge on due process grounds. The Maine Constitution
provides, "No person shall be deprived of life, liberty, or property
without due process of law.. . ."'25 and also states, "Every person,

121. Boucher v. Sayeed, 459 A.2d 87, 93 (R.I. 1983) (quoting Opinion to the
Governor, 63 A.2d 724, 729 (R.I. 1949)).

122. The preamble to the separate acts adopting the specific guidelines for the
four specialties contain cursory statements reflecting the legislative concerns. For
example, the preamble to MN. REv. STAT. ANN. tit. 24, § 2972 (West Supp. 1993-
1994) regarding the radiological guidelines concludes that, "[in the judgment of the
legislature, these facts create an emergency within the meaning of the Constitution
of Maine and require the following legislation as immediately necessary for the pres-
ervation of the public peace, health and safety ... ." No explanation is provided,
however, with respect to how enactment of the adoption of the particular guidelines
preserves the public peace, health, or safety.

123. L.D. 2513, Statement of Fact (114th Legislature 1990).
124. If the physician does not participate in the project, and does not comply with

a legislatively incorporated or any other written, applicable guideline, evidence of
such failure to comply would fall outside the protective shield of the statute and the
evidence would be admissible. It is also worth noting that it is only the specific
guidelines that are incorporated into the legislation that are restricted to use by de-
fendants. Any applicable guidelines, standards, or parameters otherwise relevant to
the physician-defendant's conduct that are not part of the Demonstration Project
presumably would be fair game for use by a plaintiff against the physician.

125. ME. CONsT. art. I, § 6-A.

[V9ol. 47:69
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for an injury done him in his person, reputation, property or immu-
nities, shall have remedy by due course of law; and right and justice
shall be administered freely and without sale, completely and with-
out denial, promptly and without delay." 6 The Maine Constitution
and the United States Constitution are declarative of identical con-
cepts of due process. '7 The Law Court has repeatedly recognized
that due process is a flexible concept, entailing no particular form or
procedure." 8 Factors to be considered in a due process analysis in-
clude the importance of the individual's interest, the potential for
governmental error, and the magnitude of the State's interest.1 9

Any challenge on due process grounds, however, to the constitution-
ality of the physician practice guidelines faces the presumption of
the statute's constitutionality.

130

Generally, a legislative enactment challenged on due process
grounds will be upheld if: (1) the goal of the legislation is to provide
for the benefit of the public welfare, (2) the means employed are
appropriate to the achievement of the ends sought, and (3) the man-
ner of carrying out the legislative provision is not unduly arbitrary
or capricious.131

It is well established that legislative acts adjusting economic bur-
dens and benefits carry a presumption of constitutionality and that
the party challenging an enactment on due process grounds must
establish that the legislature has acted in an arbitrary and irrational
manner. 32 In Houk v. Furman 1 3 the federal district court rejected
a due process challenge to Maine's prelitigation screening panel no-
tice requirements. The court found that the legislation "is rationally
related to the legitimate objective of assuring the continued availa-
bility of affordable health care in the face of increasing insurance
costs attributable, in part, to litigation costs."'" Indeed, the major-
ity of jurisdictions confronting due process challenges to medical
malpractice legislation have rejected the challenges and upheld the
enactments as constitutional.

35

126. M._ CONST. art. I, § 19.
127. Penobscot Area Hous. Dev. Corp. v. City of Brewer, 434 A.2d 14, 24 n.9

(Me. 1981).
128. See, eg., Fichter v. Board of Envtl. Protection, 604 A.2d 433, 436-37 (Me.

1992); Giberson v. Quinn, 445 A.2d 1007, 1008 (Me. 1982).
129. Mahaney v. State, 610 A.2d 738, 742 (Me. 1992).
130. See Chestnut v. Magnusson, 942 F.2d 820, 823-24 (1st Cir. 1991).
131. See State v. Rush, 324 A.2d 748, 753 (Me. 1974).
132. See Houk v. Furman, 613 F. Supp. 1022, 1033-34 (D. Me. 1985) (quoting
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Other jurisdictions, however, have sustained due process chal-
lenges. For example, in Morris v. Savoy'3 6 the Ohio Supreme Court
found that a cap on the amount of damages that could be recovered
by a plaintiff in a medical malpractice case failed to pass constitu-
tional muster. The court reasoned, "It is irrational and arbitrary to
impose the cost of the intended benefit to the general public solely
upon a class consisting of those most severely injured by medical
malpractice."' 37 Similarly, in Arneson v. Olson'3 8 the North Dakota
Supreme Court found that the cumulative effect of several provi-
sions in that state's medical malpractice legislation violated the right
of medical patients to due process of law. 139 By comparison, the
Maine statute does not contain the array of suspect provisions ad-
dressed by the Arneson court, nor is it marked by the kind of bold
limitation on recovery found unconstitutional by the Ohio court in
Savoy. However, denying one party access to relevant information,
while allowing another party the use of the same information, as
does section 2975 of the Maine statute does, may trigger similar con-
stitutional concerns.

As discussed above, the inconsistencies in the legislative provi-
sions regarding the limited exculpatory use of the guidelines could
render meaningless the restriction contained in section 2975 of the
Demonstration Project legislation. This would occur if there were a
unanimous finding against a physician at the panel stage. Assuming
such a case arises, in which a court prohibits a plaintiff from present-
ing evidence to a jury of a physician's lack of compliance with physi-
cian guidelines, a reviewing court presumably would have some
difficulty in finding a rational basis to support this procedural dis-
tinction while still concluding that the plaintiff had been afforded
due process of law.

Certainly the right to a jury trial and access to the judicial process
are meaningless if the procedures afforded fail to give the litigants a
complete opportunity to have their claims tried fairly and impar-

136. 576 N.E.2d 765 (Ohio 1991).
137. Id at 771 (citation omitted).
138. 270 N.W.2d 125 (N.D. 1978).
139. I& 137. In Arneson, the court was neither convinced that there was a medi-

cal insurance crisis sufficient to justify setting a cap on recoverable damages at three
hundred thousand dollars nor of the opinion that the effect of the provision was to
deny recovery to the most injured victims of medical malpractice. Id. at 136. The
court also found that a provision of the medical malpractice statute prohibiting the
joinder of medical care providers with non-medical practitioners was an unconstitu-
tional delegation of judicial authority to establish rules of procedure. Id. at 131-32.
The court also held unconstitutional a provision requiring a plaintiff to sue an insur-
ance fund, and proceed without a jury trial, if the insurer for a named defendant
paid a policy limit of one hundred thousand dollars ($100,000.00) but the plaintiff
demanded recovery beyond that amount. IL at 137. The combination of these as
well as additional suspect provisions led the court to declare the entire scheme un-
constitutional. I& at 138.
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tially. Allowing evidence to be used only by one party and not by
the other, without any sufficient articulable justification, would seem
to make the proceedings constitutionally suspect. The problem is
exacerbated by the fact that admissibility of the evidence could rea-
sonably be predicted to alter the outcome of any given case. For
these reasons, as well as for those implicating equal protection con-
cerns, the exclusive use by defendants of evidence regarding compli-
ance with practice guidelines may ultimately be held to be a
violation of the Maine and Federal Constitutions.

VI. CONCLUSION

Since the mechanism of the affirmative defense in Maine's liabil-
ity demonstration project has not been, and may not be, tested
before the legislation expires, it is difficult to assess its practical ef-
fects. Analysis of the legislation suggests, however, at least three
conclusions which can be drawn about its implications.

First, there is a narrow window of cases within which the affirma-
tive defense of compliance with physician practice guidelines could
achieve the legislation's goal of curtailing medical malpractice
litigation.

Second, the mandatory application of the prelitigation screening
panel process significantly undermines even the potential that the
guidelines legislation will reduce the length and complexity of the
defense of medical malpractice cases. The statutory requirements of
the prelitigation screening panel process create a number of obsta-
cles. The provisions contemplate full discovery on the negligence
and causation issues which will ultimately be decided by the preliti-
gation screening panel. The panel is authorized to rule upon the
affirmative defense of "compliance," yet its findings do not resolve
the claim against the health care practitioner. Instead, if the find-
ings are unanimous, they are admissible in a jury trial. In this case
completion of the panel proceedings will not allow either party to
avoid going forward to trial. The one possibility of early termina-
tion of the suit is through a motion for summary judgment. Even if
this motion is filed during the screening panel stage, and heard by a
superior court justice, it is extremely unlikely, given the factual na-
ture of the circumstances surrounding the affirmative defense of
compliance, that the motion would be granted. Thus, assertion of
the defense will not protect physicians from having to undergo the
prelitigation screening panel process or from having to defend
claims at trial.

The third conclusion that can be drawn from the physician prac-
tice guidelines legislation is that it suffers from certain procedural
shortcomings and, more importantly, from two potential constitu-
tional infirmities. The statute does not negate the need for expert
testimony at either the panel stage or at trial. In addition, in con-
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junction with the prelitigation screening panel legislation, the statute
contains a loophole through which plaintiffs can sidestep the restric-
tion on the use of evidence regarding compliance with guidelines.
The statute contemplates that evidence regarding compliance can be
entered only by physician-defendants, not by plaintiffs. If the
screening panel unanimously finds, notwithstanding a claim of com-
pliance by a physician, that the physician breached the standard of
care, then such evidence regarding the guideline and the failure to
comply will be revealed to a jury at trial.

Absent a unanimous finding, the prohibition that prevents plain-
tiffs from using evidence regarding compliance with physician prac-
tice guidelines arguably amounts to a violation of the Equal
Protection and Due Process Clauses of the Maine and United States
Constitutions. Also potentially unconstitutional is that aspect of the
legislation which bestows upon the prelitigation screening panel the
authority to resolve the issue of the affirmative defense of compli-
ance. If this provision is construed to deprive plaintiffs of either a
summary judgment hearing on the affirmative defense or a jury trial
in superior court, the statute should be deemed to violate the pro-
tections afforded under the Maine Constitution regarding a litigant's
right to a full and fair trial before a jury.

The Maine legislature should amend the Demonstration Project
and related statutory provisions. There are two effective ways to
resolve the practical obstacles to meeting the goals of this enact-
ment. One way would be to repeal the screening panel legislation,
the other to create an exception to its application. Presumably the
former is not feasible. 140 The latter would entail revising provisions
such as section 2855 of the prelitigation screening panel legislation.
For example, the provision could carve out an exception, triggered
by a physician-defendant who is a participant in the Demonstration
Project asserting compliance with guidelines as a defense in a medi-
cal malpractice case. Instead of a panel deciding, after a hearing,
whether a defendant complied with a particular guideline, the mat-
ter would be removed from the panel process entirely to superior
court for resolution either by summary judgment or trial. The par-
ties could stipulate, or the court would have to find as a matter of
law, that the physician-defendant was a participant in the Demon-
stration Project and that the statutorily adopted guidelines were ap-
plicable in the particular case.

In order to avoid the most critical constitutional infirmity in the
Demonstration Project, section 2975(2) should be amended to allow
both plaintiffs and defendants equal access to, and use of, evidence

140. It is beyond the scope of this Article to address whether the prelitigation
screening panel legislation, aside from undermining the goals of the physician prac-
tice guidelines project, is an effective means of curtailing medical malpractice
litigation.
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regarding compliance with practice guidelines. Such an amendment
would likely diminish the popularity of the legislation among the
medical community. It should be recognized, however, that plain-
tiffs have access to guidelines other than those incorporated in the
statute and could use them to measure a physician's adherence to an
applicable standard of care. The statute does not protect physicians
from the use of such other relevant evidence. Thus, treating physi-
cian-defendants equally with other litigants does not alter the play-
ing field of medical malpractice litigation significantly.

If the Demonstration Project retains the one-sided use of physi-
cian practice guidelines and flaunts its potential constitutional flaw
by allowing only physician-defendants to introduce evidence of
compliance, then the prelitigation screening panel statute must be
amended. As written, if there is a unanimous panel decision in a
plaintiff's favor, notwithstanding a physician's claim of compliance
with physician practice guidelines, the prelitigation screening panel
statute requires jurors to be informed of the panel's unanimous re-
suilts. Thus, plaintiffs ultimately are able to use the otherwise "for-
bidden" evidence. To protect the intent of the Demonstration
Project, an exception to this provision is necessary. While such an
amendment would resolve the inconsistency in the two legislative
enactments, it also would exacerbate the constitutional problems
which accompany the skewed use of evidence regarding physician
practice guidelines. In the end, equal access to evidence by plaintiffs
and defendants alike should be permitted.




